
 
 
 
 
 

 
 

 Leaders of 61 Companies Urge Adoption of Amendments to  
Rules Governing Expert Evidence 

Proposed Amendment Aims to Clarify Often Misapplied Rule 702 Standard 
  

Arlington, VA – Lawyers for Civil Justice (LCJ) –  December 16, 2021 – 61 senior legal officers representing 
a diverse group of industries – aerospace, automotive, defense, food and beverage, insurance, 
manufacturing, pharmaceutical, medical products, and technology – today sent a joint letter to the 
Committee on Rules of Practice and Procedure in support of the Advisory Committee on Evidence Rules’ 
proposed amendment to Rule 702 of the Federal Rules of Evidence (FRE), which governs the admissibility 
of expert evidence. These changes aim to fix the widespread errors made by courts in executing their 
expert gatekeeping responsibilities. 
 
“Too often, we see courts allowing juries to consider expert testimony without first determining 
whether that testimony is ‘based on sufficient facts or data,’ is the ‘product of reliable principles and 
methods,’ and reflects a reliable application of those principles and methods to the facts of the case,” 
the letter states. “The misunderstanding about [Rule 702’s] requirements frequently result in the 
admission of factually unsupported or otherwise unreliable opinion testimony that misleads juries, 
undermines civil justice, and erodes public confidence in the courts.” 
 
The prevalence of this problem is supported by a September 2021 analysis of over 1,000 recent opinions 
conducted by Lawyers for Civil Justice (LCJ), a national coalition of corporations, defense bar 
organizations and defense counsel. This research found a repeat pattern of incorrect application of the 
expert admissibility standards set forth in Rule 702. Out of the 1,059 Rule 702 opinions issued during 
2020 in which the trial judge decided to admit, deny, or partially admit expert evidence, LCJ found 882 
instances in which the court either: 
 

• Failed to cite the preponderance of evidence standard 

• Mistakenly stated Rule 702 has a ‘liberal thrust favoring admissibility’ 

• Inconsistently cited both the preponderance and “liberal thrust” standard 
 
The full analysis can be viewed in the accompanying infographic here. 
 
The senior legal officers, many of whose companies are members of LCJ, expressed concern that without 
action by the Advisory Committee on Evidence Rules, judicial practices under the existing Rule 702 will 
continue to diverge from the intent of Rule 702, which is the legal standard federal courts are required to 
apply when deciding the admissibility of expert testimony.  
 
To address these problems, the senior legal officers urge the committee to adopt the proposed 
amendment to Rule 702 to clarify that:   

• The proponent of the expert’s testimony is responsible for proving its admissibility;  

https://1eea0198-de10-42c2-adc0-d9497e0cd1d5.filesusr.com/ugd/6c49d6_ec00c2d5f56440989f24387d18572999.pdf


• The proponent’s responsibility requires demonstrating the sufficiency of the basis and reliability 
of the expert’s methodology and its application; and   

• An expert shall not declare confidence in an opinion that is not derived from sufficient facts and 
reliable methods.  

“For too long, courts have had a widespread pattern of misunderstanding the expert admissibility 
standards set forth in rule 702,” said Alex Dahl, LCJ’s General Counsel. “The proposed amendment to the 
Rule would help clarify courts’ ‘gatekeeping’ obligation and ensure expert testimony meets its standard. 
The proposed amendment will improve our civil justice system for all parties by providing greater 
consistency and fairness.” 
 
Under Rule 702, a court must decide the preliminary questions of whether an expert witness is qualified 
and the expert’s testimony is admissible before allowing a jury to hear it. The corporate legal officers 
believe that courts not only frequently pass on this gatekeeping responsibility to juries, but many courts 
also assume that there is a “presumption of admissibility” to evidence brought under Rule 702, which 
inverts the proponent’s burden to establish admissibility.   
 
Expert testimony is required when cases involve “scientific, technical or specialized knowledge” that falls 
outside the common experience of the jury.  
 
The public comment period for the Advisory Committee on Evidence Rules’ proposed amendment closes 
on February 16, 2022. 
 
To read the full comment letter, click here.  

The following senior legal officers signed the public comment letter: 

Christopher B. Harmon 
Senior Vice President and General Counsel 
Altec, Inc.  
 
Robert A. McCarter III 
Senior Vice President and Associate General Counsel 
Altria Client Services  
 
Gretchen Fritz, Esq. 
Vice President, Chief Legal Officer 
American Regent, Inc. 
 
Jeff Pott  
EVP Human Resources and General Counsel 
AstraZeneca Pharmaceuticals 
 
David R. McAtee II 
Senior Executive Vice President and General Counsel 
AT&T 
 
Scott Partridge 
General Counsel 
Senior Vice President 

https://urldefense.proofpoint.com/v2/url?u=https-3A__www.lfcj.com_uploads_1_1_2_0_112061707_final-5Fcorporate-5Fletter-5Fin-5Fsupport-5Fof-5Fproposed-5Ffre-5F702-5Famendment.pdf&d=DwMF-g&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=OWlBD8tWW-oQ8wdK4qnNQ0rLHVQlQ2cDipM-xXKon-g&m=kTB0oQdjuEyPousxZoN6NqoSuGW99kgLF1SMSk1gHgc&s=k9pnDKQ0iy9ndHKO_lVZzD2r8dWVHy0npszyjbQW3hA&e=


Bayer U.S. 
 
Samrat S. Khichi  
Executive Vice President, General Counsel, Public Policy & Regulatory Affairs 
Becton, Dickinson and Company 
 
Marsha L. Montgomery 
Assistant General Counsel - Head of US Litigation & Disputes 
BP America Inc. 
 
J. Patrick Elsevier, JD, PhD 
SVP | Litigation, Government Investigations and HR Law 
Bristol Myers Squibb 
 
Adam G. Ciongoli 
EVP, General Counsel and Chief Sustainability, Corporate Responsibility and Governance Officer 
The Campbell Soup Company 
 
John P. Fielding 
Senior Vice President & General Counsel, Global Government and Industry Affairs 
Chubb 
 
Thomas J. Reid 
Chief Legal Officer & Secretary 
Comcast Corporation 
 
John Smith 
Chairman of the Board 
Hugh Ekberg 
President & CEO 
CRST International, Inc. 
 
Patricia A. Barbieri, Esq. 
SVP, General Counsel and Secretary 
Legal and Corporate Affairs 
Daiichi Sankyo, Inc. 
 
Don Decker 
President 
Decker Truck Line, Inc. 
 
Adrian Dickey 
President 
Dickey Transport 
 
David A. McHale, Esq. 
Chief Legal & Human Resources Officer 
The Doctors Company 
 



Amy Wilson 
General Counsel & Corporate Secretary 
Dow, Inc. 
 
Scott Szymanek 
President & CFO 
Eldon C Stutsman, Inc. 
 
Jill Jacobson 
VP and General Counsel, North America 
Electrolux North America, Inc. 
 
Natalie Furney 
Vice President and Deputy General Counsel – International and Head of Litigation, Investigations, and  
Employment Law 
Eli Lilly and Company 
 
Steven S. Runner 
Assistant General Counsel - Litigation 
Exxon Mobil Corporation 
 
Doug Lampe 
Counsel 
Ford Motor Company 
 
Jeffrey A. Taylor 
Executive Vice President & General Counsel 
Fox Corporation 
 
Mary F. Riley 
Vice President, Litigation 
Genentech, Inc. 
 
Craig Glidden 
Executive Vice President, General Counsel, Global Public Policy, and Corporate Secretary 
General Motors 
 
James Ford 
SVP & Group General Counsel 
Legal and Compliance 
GlaxoSmithKline 
 
Mike Gerdin 
CEO 
Heartland Express 
 
Brian Kohlwes 
General Counsel & Chief Risk Officer 
Hirschbach Motor Lines, Inc. 



Thomas N. Vanderford, Jr. 
Associate General Counsel 
Executive Director, Litigation 
Hyundai Motor America 
 
Frank Fletcher 
General Counsel 
J-M Manufacturing Company, Inc., dba JM Eagle 
 
Jeff Wangsness 
President 
JMT Trucking Company 
 
Erik Haas 
World Wide Vice-President, Litigation 
Johnson & Johnson 
 
James Kelleher 
Chief Legal Officer 
Liberty Mutual Insurance 
 
Eric Hildenbrand 
Senior Vice President, General Counsel 
McLane Company, Inc. 
 
Matthew Stennes 
Vice President, Chief Litigation and Investigations Counsel 
Medtronic 
 
Audra Dial 
Assistant General Counsel – Litigation 
Mercedes-Benz USA, LLC 
 
Jennifer Zachary 
Executive Vice President, General Counsel and Corporate Secretary 
Merck & Co., Inc. 
 
Jonathan M. Palmer 
VP & Deputy General Counsel, Litigation 
Microsoft Corporation 
 
Mark Howard 
Executive Vice President, Chief Legal Officer 
Nationwide Insurance Companies  
 
Elizabeth McGee 
Vice President & General Counsel 
Novartis Pharmaceuticals Corporation 
 



Mark Olsen 
President 
Olsen Explosives, Inc. 
 
Jeffrey L. Groves 
Senior Vice President Legal & General Counsel 
O’Reilly Auto Parts 
 
Gerard M. Devlin, Jr.  
Vice President, IP, Litigation & Investigations 
Organon & Co. 
 
Kevin Gass 
Senior Vice President 
Perishable Distributors of Iowa 
 
Markus Green 
VP, Assistant General Counsel  
Pfizer 
 
Deborah P. Majoras 
Chief Legal Officer & Secretary 
The Procter & Gamble Company 
 
Richard J. Fabian 
Executive Vice President  
Chief Legal Officer 
Chief Strategy Officer  
RiverStone 
 
Dan Van Alstine 
President & COO 
Ruan Transportation 
 
Susan Manardo 
Head, NA Litigation & Investigations 
Sanofi US 
 
Steve Schuster 
President 
Jeff Arens 
Vice President 
Schuster Company 
 
Jeanne E. Walker 
Associate General Counsel, Information Governance & e-Discovery  
Global Litigation  
Shell Oil Company 
 



Elizabeth Mitchell 
Global Litigation + Investigations Counsel 
Smith & Nephew 
 
Steve McManus 
Senior Vice President and General Counsel 
State Farm Mutual Automobile Insurance Company 
 
Terri Woodard Claybrook 
Director-Associate General Counsel  
Subaru of America, Inc. 
 
Blaine Edwards 
General Counsel and Secretary 
Superior Energy Services, Inc. 
 
William J. Cahill 
Executive VP and General Counsel 
Terumo Medical Corporation 
 
Darla Arends 
President 
Van Wyk, Inc. 
 
Antony Klapper 
Deputy General Counsel, Product Liability & Regulatory 
Office of the General Counsel 
Volkswagen Group of America, Inc. 
 
Elena Kraus 
SVP and General Counsel 
Walgreen Co. 
 
Brenda Dittmer 
Vice President 
Weinrich Truck Line, Inc. 
 
Laura J. Lazarczyk, FIP 
Executive Vice President, Chief Legal Officer & Corporate Secretary 
Zurich North America 
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