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I. GUIDELINES 

 
Guideline 1: Rule 26(b)(1) defines the scope of discovery as “any nonprivileged matter 
that is relevant to any party’s claim or defense and proportional to the needs of the 
case.”1 Proposed discovery must be both relevant2 and proportional to be within the 
scope that Rule 26(b)(1) permits.3 The Rule 26(b)(1) amendments,4 however, do not alter 
the parties’ existing discovery obligations or create new burdens.5  
 

Commentary 
 
Discovery that seeks relevant and nonprivileged information is within the permitted scope of 
discovery6 only if it is proportional to the needs of the case.7 
 
As used in Rule 26(b)(1), proportionality describes: 
 

(a) the six factors to be considered in allowing or limiting discovery to make it reasonable in 
relationship to a particular case; 

(b) the criteria for identifying when the discovery meets that goal;  
(c) the analytical process of identifying the limits, including what information is needed to 

decide what discovery to allow and what discovery to defer or deny;8 and 
(d) the goal itself.9  

 
COMMITTEE NOTE, RULE 26 (DEC. 1, 2015) 

 
“Information is discoverable under revised Rule 26(b)(1) if it is relevant to any party’s claim or 
defense and is proportional to the needs of the case. The considerations that bear on 
proportionality are moved from present Rule 26(b)(2)(C)(iii), slightly rearranged and with one 
addition.” 
 
“The former provision for discovery of relevant but inadmissible information that appears 
‘reasonably calculated to lead to the discovery of admissible evidence’ is also deleted. The 
phrase has been used by some, incorrectly, to define the scope of discovery. As the Committee 
Note to the 2000 amendments observed, use of the ‘reasonably calculated’ phrase to define the 
scope of discovery ‘might swallow any other limitation on the scope of discovery.’ The 2000 
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amendments sought to prevent such misuse by adding the word ‘Relevant’ at the beginning of 
the sentence, making clear that ‘relevant’ means within the scope of discovery as defined in this 
subdivision . . . .’ The ‘reasonably calculated” phrase has continued to create problems, however, 
and is removed by these amendments. It is replaced by the direct statement that ‘Information 
within this scope of discovery need not be admissible in evidence to be discoverable.’ Discovery 
of nonprivileged information not admissible in evidence remains available so long as it is 
otherwise within the scope of discovery.” 
 
 
Guideline 2: Rule 26(b)(1) identifies six factors for the parties and the judge to consider 
in determining whether proposed discovery is “proportional to the needs of the case.”10 
As discussed further in Guideline 3, the degree to which any factor applies and the way it 
applies depend on the facts and circumstances of each case.  
 

COMMITTEE NOTE, RULE 26 (DEC. 1, 2015) 
 

“The present amendment restores the proportionality factors to their original place in defining 
the scope of discovery. This change reinforces the Rule 26(g) obligation of the parties to 
consider these factors in making discovery requests, responses, or objections.” 
 
 
Guideline 2(A): “Importance of Issues at Stake” — This factor focuses on measuring the 
importance of the issues at stake in the particular case. This factor recognizes that many 
cases raise issues that are important for reasons beyond any money the parties may stand 
to gain or lose in a particular case.11  
 

Commentary 
 
A case seeking to enforce constitutional, statutory, or common-law rights, including a case filed 
under a statute using attorney fee-shifting provisions to encourage enforcement, can serve public 
and private interests that have an importance beyond any damages sought or other monetary 
amounts the case may involve.  
 

COMMITTEE NOTE, RULE 26 (DEC. 1, 2015) 
 
“The 1983 Committee Note recognized “the significance of the substantive issues, as measured 
in philosophic, social, or institutional terms. Thus the rule recognizes that many cases in public 
policy spheres, such as employment practices, free speech, and other matters, may have 
importance far beyond the monetary amount involved.” Many other substantive areas also may 
involve litigation that seeks relatively small amounts of money, or no money at all, but that seeks 
to vindicate vitally important personal or public values.” 
 
 
Guideline 2(B): “Amount in Controversy” — This factor examines what the parties stand 
to gain or lose financially in a particular case as part of deciding what discovery burdens 
and expenses are reasonable for that case.12 The amount in controversy is usually the 
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amount the plaintiff claims or could claim in good faith.  
Commentary 

 
If a specific amount in controversy is alleged in the pleadings and challenged, or no specific 
amount is alleged and the pleading is limited to asserting that the amount exceeds the 
jurisdictional minimum, the issue is how much the plaintiff could recover based on the claims 
asserted and allegations made. When an injunction or declaratory judgment is sought, the amount 
in controversy includes the pecuniary value of that relief. The amount-in-controversy calculation 
can change as the case progresses, the claims and defenses evolve, and the parties and judge 
learn more about the damages or the value of the equitable relief.  
 

COMMITTEE NOTE, RULE 26 (DEC. 1, 2015) 
 
“It also is important to repeat the caution that the monetary stakes are only one factor, to be 
balanced against other factors.”  
 

  
Guideline 2(C): “Relative Access to Information” — This factor addresses the extent to 
which each party has access to relevant information in the case.13 The issues to be 
examined include the extent to which a party needs formal discovery because relevant 
information is not otherwise available to that party.  
 

Commentary 
 
In a case involving “information asymmetry” or inequality, in which one party has or controls 
significantly more of the relevant information than other parties, the parties with less information 
or access to it depend on discovery to obtain relevant information. Parties who have more 
information or who control the access to it are often asked to produce significantly more 
information than they seek or are able to obtain from a party with less.  
 
The fact that a party has little discoverable information to provide others does not create a cap on 
the amount of discovery it can obtain. A party’s ability to take discovery is not limited by the 
amount of relevant information it possesses or controls, by the amount of information other 
parties seek from it, or by the amount of information it must provide in return. Discovery costs 
and burdens may be heavier for the party that has or can easily get the bulk of the essential proof 
in a case.  
 
When a case involves information asymmetry or inequality, proportionality requires permitting 
all parties access to necessary information, but without the unfairness that can result if the 
asymmetries are leveraged by any party for tactical advantage. Unfairness can occur when a 
party with significantly less information imposes unreasonable demands on the party who has 
voluminous information. Unfairness can also occur when a party with significantly more 
information takes unreasonably restrictive or dilatory positions in response to the other party’s 
requests.  
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COMMITTEE NOTE, RULE 26 (DEC. 1, 2015) 
 

“The direction to consider the parties’ relative access to relevant information adds new text to 
provide explicit focus on considerations already implicit in present Rule 26(b)(2)(C)(iii). Some 
cases involve what often is called “information asymmetry.” One party — often an individual 
plaintiff — may have very little discoverable information. The other party may have vast 
amounts of information, including information that can be readily retrieved and information that 
is more difficult to retrieve. In practice these circumstances often mean that the burden of 
responding to discovery lies heavier on the party who has more information, and properly so.” 
 
 
Guideline 2(D): “Parties’ Resources” — This factor examines what resources are 
available to the parties for gathering, reviewing, and producing information and for 
requesting, receiving, and reviewing information in discovery. “Resources” means more 
than a party’s financial resources.14 It includes the technological, administrative, and 
human resources needed to perform the discovery tasks.15  
 

Commentary 
 
In general, more can be expected of parties with greater resources and less of parties with scant 
resources, but the impact of the parties’ reasonably available resources on the extent or timing of 
discovery must be specifically determined for each case.  
 
As with all of the factors, this factor is only one consideration. Even if one party has significantly 
greater resources, this factor does not require that party to provide all or most of the discovery 
proposed simply because it is able to do so. Nor does it mean that parties with limited resources 
can refuse to provide relevant information simply because doing so would be difficult for 
financial or other reasons. 16 A party’s ability to take discovery is not limited by the resources it 
has available to provide discovery in return. 
 
The basic point is what resources a party reasonably has available for discovery, when it is 
needed. Evaluating the resources a party can reasonably be expected to expend on discovery may 
require considering that party’s competing demands for those resources.  
 

COMMITTEE NOTE, RULE 26 (DEC. 1, 2015) 
 

“So too, consideration of the parties’ resources does not foreclose discovery requests addressed 
to an impecunious party, nor justify unlimited discovery requests addressed to a wealthy party. 
The 1983 Committee Note cautioned that “[t]he court must apply the standards in an even-
handed manner that will prevent use of discovery to wage a war of attrition or as a device to 
coerce a party, whether financially weak or affluent.” 
 
 
Guideline 2(E): “Importance of Discovery” — This factor examines the importance of the 
discovery to resolving the issues in the case.17 
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Commentary 
 
One aspect of this factor is to identify what issues or topics are the subject of the proposed 
discovery and how important those issues and topics are to resolving the case. Discovery relating 
to a central issue is more important than discovery relating to a peripheral issue.18 Another aspect 
is the role of the proposed discovery in resolving the issue to which that discovery is directed. If 
the information sought is important to resolving an issue, discovery to obtain that information 
can be expected to yield a greater benefit and justifies a heavier burden, especially if the issue is 
important to resolving the case or materially advances resolution. If the information sought is of 
marginal or speculative usefulness in resolving the issue, the burden is harder to justify, 
especially if the issue is not central to resolving the case or is unlikely to materially advance case 
resolution.19  
 
Understanding the importance of proposed discovery may involve assessing what the requesting 
party is realistically able to predict about what added information the proposed discovery will 
yield and how beneficial it will be.  
 
 
Guideline 2(F): Whether the Burden or Expense Outweighs Its Likely Benefit — This 
factor identifies and weighs the burden or expense of the discovery in relation to its likely 
benefit.20 There is no fixed burden-to-benefit ratio that defines what is or is not 
proportional. When proportionality disputes arise, the party in the best position to 
provide information about the burdens, expense, or benefits of the proposed discovery 
ordinarily will bear the responsibility for doing so. Which party that is depends on the 
circumstances.21 In general, the party from whom proposed discovery is sought 
ordinarily is in a better position to specify and support the burdens and expense of 
responding, while the party seeking proposed discovery ordinarily is in a better position 
to specify the likely benefits by explaining why it is seeking and needs the discovery.22 
 

Commentary 
 
In general, proposed discovery that is likely to return important information on issues that must 
be resolved will justify expending more resources than proposed discovery seeking information 
that is unlikely to exist, that may be hard to find or retrieve, or that is on issues that may be of 
secondary importance to the case, that may be deferred until other threshold or more significant 
issues are resolved, or that may not need to be resolved at all.    
 
If a party objects that it would take too many hours, consume unreasonable amounts of other 
resources, or impose other burdens to respond to the proposed discovery, the party should 
specify what it is about the search, retrieval, review, or production process that requires the work 
or time or that imposes other burdens.23  
 
If a party objects to the expense of responding to proposed discovery, the party should be 
prepared to support the objection with an informed estimate of what the expenses would be and 
how they were determined, specifying what it is about the source, search, retrieval, review, or 
production process that requires the expense estimated. 24 
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If a party requests discovery and it is objected to as overly burdensome or expensive, the 
requesting party should be prepared to specify why it requested the information and why it 
expects the proposed discovery to yield that information.25 Assessing whether the requesting 
party has adequately specified the likely benefits of the proposed discovery may involve 
assessing the information the requesting party already has, whether through its own knowledge, 
through publicly available sources, or through discovery already taken.26  
 
A party with inferior access to discoverable information relevant to the claims or defenses may 
also have inferior access to the information needed to evaluate the benefit, cost, and burden of 
the discovery sought.27 Assessing the benefits of proposed discovery may also involve assessing 
how well the requesting party is able to predict what added information the proposed discovery 
will yield and how beneficial it will be.  
  
Party cooperation is particularly important in understanding the burdens or benefits of proposed 
discovery and in resolving disputes.28 The parties should be prepared to discuss with the judge 
whether and how they communicated with each other about those burdens or benefits. The 
parties should also be prepared to suggest ways to modify the requests or the responses to reduce 
the burdens and expense or to increase the likelihood that the proposed discovery will be 
beneficial to the case.29  
 
Rule 26(b)(2)(B) addresses a specific type of burden argument — that discovery should not 
proceed with respect to a particular source of electronically stored information because accessing 
information from that source is unduly burdensome or costly. Examples might include 
information stored using outdated or “legacy” technology or information stored for disaster 
recovery rather than archival purposes that would not be searchable or even usable without 
significant effort. Rule 26(b)(2)(B) has specific provisions for discovery from such sources. 
Those provisions do not apply to discovery from accessible sources, even if that discovery 
imposes significant burden or cost.  
 

COMMITTEE NOTE, RULE 1 (DEC. 1, 2015) 
 

“Rule 1 is amended to emphasize that just as the court should construe and administer these rules 
to secure the just, speedy, and inexpensive determination of every action, so the parties share the 
responsibility to employ the rules in the same way. Most lawyers and parties cooperate to 
achieve these ends. But discussions of ways to improve the administration of civil justice 
regularly include pleas to discourage over-use, misuse, and abuse of procedural tools that 
increase cost and result in delay. Effective advocacy is consistent with — and indeed depends 
upon — cooperative and proportional use of procedure. 
 
This amendment does not create a new or independent source of sanctions. Neither does it 
abridge the scope of any other of these rules.” 
 

COMMITTEE NOTE, RULE 26 (DEC. 1, 2015) 
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“The parties may begin discovery without a full appreciation of the factors that bear on 
proportionality. A party requesting discovery, for example, may have little information about the 
burden or expense of responding. A party requested to provide discovery may have little 
information about the importance of the discovery in resolving the issues as understood by the 
requesting party. Many of these uncertainties should be addressed and reduced in the parties’ 
Rule 26(f) conference and in scheduling and pretrial conferences with the court. But if the parties 
continue to disagree, the discovery dispute could be brought before the court and the parties’ 
responsibilities would remain as they have been since 1983. A party claiming undue burden or 
expense ordinarily has far better information — perhaps the only information — with respect to 
that part of the determination. A party claiming that a request is important to resolve the issues 
should be able to explain the ways in which the underlying information bears on the issues as 
that party understands them.30 The court’s responsibility, using all the information provided by 
the parties, is to consider these and all the other factors in reaching a case-specific determination 
of the appropriate scope of discovery.” 
 
 
Guideline 3: Applying the six proportionality factors depends on the informed judgment 
of the parties and the judge, analyzing the facts and circumstances of each case.31 The 
weight or importance of any factor varies depending on the facts and circumstances of 
each case. 
 

Commentary 
 
The significance of any factor depends on the case. The parties and the judge must consider each 
factor to determine the degree to which and the way the factor applies in that case. The factors 
that apply and their weight or importance can vary at different times in the same case, changing 
as the case proceeds. 
 
No proportionality factor has a prescribed or preset weight or significance. No one factor is 
intrinsically more important or entitled to greater weight than any other.32 
 
The order in which the proportionality factors appear in the Rule text does not signify preset 
importance or weight in a particular case. The 2015 amendments reordered some of the factors to 
defeat any argument that the amount in controversy was the most important factor because it was 
listed first. 
 
 
Guideline 4: The Rule 26(b)(1) amendments do not require a party seeking discovery to 
show in advance that the proposed discovery is proportional. 
 

Commentary 
 
The 2015 amendments to Rule 26(b)(1) do not alter the parties’ existing obligations under the 
discovery rules. The obligations unchanged by the amendments include obligations under:  
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Rule 26(g), requiring parties to consider discovery burdens and benefits before requesting 
discovery or responding or objecting to discovery requests and to certify that their discovery 
requests, responses, and objections meet the rule requirements; 
 
Rule 34, requiring parties to conduct a reasonable inquiry in responding to a discovery request; 
and 
 
Rule 26(c), Rule 26(f), Rule 26(g), and Rule 37(a), among others, requiring parties to 
communicate with each other about discovery planning, issues, and disputes. The need for 
communication is particularly acute when questions concerning burden and benefit arise because 
one side often has information that the other side may not know or appreciate.  
 
The 2015 amendments do not require the requesting party to make an advance showing of 
proportionality.33 Unless specific questions about proportionality are raised by a party or the 
judge, there is no need for the requesting party to make a showing of or about proportionality. 
The amendments do not authorize a party to object to discovery solely on the ground that the 
requesting party has not made an advance showing of proportionality. 
 
The amendments do not authorize boilerplate objections or refusals to provide discovery on the 
ground that it is not proportional.34 The grounds must be stated with specificity. Boilerplate 
objections are insufficient and risk violating Rule 26(g). Objections that state with specificity 
why the proposed discovery is not proportional to the needs of the case are permissible.35  
 
The amendments do not alter the existing principles or framework for determining which party 
must bear the costs of responding to discovery requests.  
 

COMMITTEE NOTE, RULE 26 (DEC. 1, 2015) 
 
“Restoring the proportionality calculation to Rule 26(b)(1) does not change the existing 
responsibilities of the court and the parties to consider proportionality, and the change does not 
place on the party seeking discovery the burden of addressing all proportionality considerations.” 
 
“Nor is the change intended to permit the opposing party to refuse discovery simply by making a 
boilerplate objection that it is not proportional. The parties and the court have a collective 
responsibility to consider the proportionality of all discovery and consider it in resolving 
discovery disputes.” 
 

COMMITTEE NOTE, RULE 34 (DEC. 1, 2015) 
 
“Rule 34(b)(2)(B) is amended to require that objections to Rule 34 requests be stated with 
specificity. This provision adopts the language of Rule 33(b)(4), eliminating any doubt that less 
specific objections might be suitable under Rule 34. The specificity of the objection ties to the 
new provision in Rule 34(b)(2)(C) directing that an objection must state whether any responsive 
materials are being withheld on the basis of that objection. An objection may state that a request 
is overbroad, but if the objection recognizes that some part of the request is appropriate the 
objection should state the scope that is not overbroad. Examples would be a statement that the 
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responding party will limit the search to documents or electronically stored information created 
within a given period of time prior to the events in suit, or to specified sources. When there is 
such an objection, the statement of what has been withheld can properly identify as matters 
“withheld” anything beyond the scope of the search specified in the objection.” 
 
Guideline 5: If a party asserts that proposed discovery is not proportional because it will 
impose an undue burden, and the opposing party responds that the proposed discovery 
will provide important benefits, the judge should assess the competing claims under an 
objective reasonableness standard.  
 

Commentary 
 
In deciding whether a discovery request is proportional to the needs of the case, only reasonable 
(or the reasonable parts of) expenses or burdens should be considered.  
 
Changes in technology can affect the context for applying the objective reasonableness standard. 
It is appropriate to consider claims of undue burden or expense in light of the benefits and costs 
of the technology that is reasonably available to the parties.  
 
It is generally not appropriate for the judge to order a party to purchase or use a specific 
technology, or use a specific method, to respond to or to conduct discovery. In assessing 
discovery expenses and burdens and the time needed for discovery, however, it may be 
appropriate for the judge to consider whether a party has been unreasonable in choosing the 
technology or method it is using.  
 

II. PRACTICES 
 

The following practices suggest useful ways to achieve proportional discovery in specific cases. 
There is no one-size-fits-all approach. While practices that would advance proportional 
discovery in one case might hinder it in others, the suggestions may be helpful in many cases and 
worth considering in most. Although many of these suggestions are framed in terms of judges’ 
case-management practices, they are intended to provide helpful guidance to lawyers and 
litigants as well. 
 
  
Practice 1: The parties should engage in early, ongoing, and meaningful discovery 
planning. 36 The judge should make it clear from the outset that the parties are expected 
to plan for and work toward proportional discovery.37 If there are disputes the parties 
cannot resolve, the parties should promptly bring them to the judge. The judge should 
make it clear from the outset that he or she will be available to promptly address the 
disputes.38 
 

Commentary 
 

The judge and the parties share responsibility for ensuring that discovery is proportional to the 
needs of the case.39 
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The parties are usually in the best position to know which subjects and sources will most clearly 
and easily yield the most promising discovery benefits. In many cases, the parties use their 
knowledge of the case to set discovery priorities that achieve proportionality.40 When that does 
not occur, judges play a critical role by taking appropriate steps to ensure that discovery is 
proportional to the needs of the case.41  
 
Judges have many practices available to work toward proportionality. They include: (1) orders 
issued early in the case communicating the judge’s expectations about how the parties will 
conduct discovery;42 (2) setting procedures for the parties to promptly identify disputes and 
attempt to resolve them, and if they cannot do so to bring them to the judge for prompt 
consideration; (3) setting procedures to enable the parties to engage the judge promptly and 
efficiently when necessary; and (4) communicating the judge’s willingness to be available when 
necessary.  
 
The practices that follow provide examples of approaches that judges and parties have used to 
timely and efficiently resolve discovery disputes, ranging from objections to overly expansive 
requests to objections to obstructive or dilatory responses.43 
 
While the judge has the ultimate responsibility for determining the boundaries of proportional 
discovery, the process of achieving proportional discovery is most effective and efficient, and the 
likelihood of achieving it is greatest, when the parties and the judge work together. 
 

COMMITTEE NOTE, RULE 26 (DEC. 1, 2015) 
 
“Restoring proportionality as an express component of the scope of discovery warrants repetition 
of parts of the 1983 and 1993 Committee Notes that must not be lost from sight. The 1983 
Committee Note explained that “[t]he rule contemplates greater judicial involvement in the 
discovery process and thus acknowledges the reality that it cannot always operate on a self-
regulating basis.” The 1993 Committee Note further observed that “[t]he information explosion 
of recent decades has greatly increased both the potential cost of wide-ranging discovery and the 
potential for discovery to be used as an instrument for delay or oppression.” What seemed an 
explosion in 1993 has been exacerbated by the advent of e-discovery. The present amendment 
again reflects the need for continuing and close judicial involvement in the cases that do not 
yield readily to the ideal of effective party management. It is expected that discovery will be 
effectively managed by the parties in many cases. But there will be important occasions for 
judicial management, both when the parties are legitimately unable to resolve important 
differences and when the parties fall short of effective, cooperative management on their own.” 
 
“Rule 26(b)(2)(C)(iii) is amended to reflect the transfer of the considerations that bear on 
proportionality to Rule 26(b)(1). The court still must limit the frequency or extent of proposed 
discovery, on motion or on its own, if it is outside the scope permitted by Rule 26(b)(1).” 
 
 
Practice 2: The judge should consider issuing an order in advance of the parties’ Rule 
26(f) conference that clearly communicates what the judge expects the parties to discuss 
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at the conference, to address in their Rule 26(f) report, and to be prepared to discuss at a 
Rule 16 conference with the judge.  
 

Commentary 
 

The Rule 26(f) conference is a critical first step in achieving proportionality. The judge should 
make clear — by order or other manner the judge chooses — that the parties are expected to 
have a meaningful discussion and exchange of information during the Rule 26(f) conference and 
what the parties are expected to cover.44 The judge should also make clear that the Rule 26(f) 
report will be reviewed and addressed at the Rule 16 conference. Judges following this practice 
often issue a form order that is routinely sent shortly after the case is filed, along with the order 
sent to set the date to file the Rule 26(f) report or to hold the Rule 16 conference. 
 
In a case in which the judge has a basis to expect that discovery will be voluminous or complex, 
or in which there is likely to be significant disagreement about discovery, the judge might 
consider scheduling a conference call with the parties before they hold their Rule 26(f) 
conference. 
 
Some districts address these practices in their local guidelines or rules.  
 
  
Practice 3: The judge should consider holding a “live” Rule 16(b) case-management 
conference, in person if practical, or by conference call or videoconference if distance or 
other obstacles make in-person attendance too costly or difficult. 
 

Commentary 
 

A “live” interactive conference provides the judge and the parties the best opportunity to 
meaningfully discuss what the discovery will be, where it should focus and why, and how the 
planned discovery relates to the overall case plan. A live interactive conference allows the judge 
to ask follow-up questions and probe the responses to obtain better information about the 
benefits and burdens likely to result from the proposed subjects and sources of discovery. A live 
interactive conference also provides the judge an opportunity to explore related matters, such as 
whether an expected summary judgment motion might influence the timing, sequence, or scope 
of planned discovery. 
 
The parties and the judge should take advantage of technology to facilitate live interactive case-
management and other conferences and hearings when in-person attendance is impractical. 
 
In some cases, more than one live case-management conference might be appropriate. In a case 
in which discovery is likely to be voluminous or complex, or in which there is likely to be 
significant disagreement about discovery, the judge and parties should consider whether to 
schedule periodic live conferences or hearings, which can be canceled if not needed. 
 
Some districts address this practice in their local guidelines or rules. 
 



12 

COMMITTEE NOTE, RULE 16 (DEC. 1, 2015) 
 
“At the same time, a new provision recognizes that the court may find good cause to extend the 
time to issue the scheduling order. In some cases it may be that the parties cannot prepare 
adequately for a meaningful Rule 26(f) conference and then a scheduling conference in the time 
allowed. Litigation involving complex issues, multiple parties, and large organizations, public or 
private, may be more likely to need extra time to establish meaningful collaboration between 
counsel and the people who can supply the information needed to participate in a useful way. 
Because the time for the Rule 26(f) conference is geared to the time for the scheduling 
conference or order, an order extending the time for the scheduling conference will also extend 
the time for the Rule 26(f) conference. But in most cases it will be desirable to hold at least a 
first scheduling conference in the time set by the rule.” 
 

COMMITTEE NOTE, RULE 16 (DEC. 1, 2015) 
 

“The provision for consulting at a scheduling conference by “telephone, mail, or other means” is 
deleted. A scheduling conference is more effective if the court and parties engage in direct 
simultaneous communication. The conference may be held in person, by telephone, or by more 
sophisticated electronic means.” 
 
 
Practice 4: The judge should ensure that the parties have considered what facts can be 
stipulated to or are undisputed and can be removed from discovery. 
 

Commentary 
 

Discovery about matters that are not in dispute and to which the parties can stipulate is often 
inherently disproportionate because it yields no benefit. The judge should ensure — through an 
order, in a Rule 16 conference, or in another manner — that the parties are not conducting 
discovery into matters subject to stipulation. The judge should also work with the parties to 
identify matters that are not in dispute and need not be the subject of discovery, even if no formal 
stipulation is issued. 
 
A live interactive case-management conference provides an excellent opportunity for the judge 
to raise these questions with the parties. 
 
 
Practice 5: In many cases, the parties will initially focus discovery on information 
relevant to the most important issues, available from the most easily accessible sources. 
In a case in which the parties have not done so, or in which discovery is likely to be 
voluminous or complex, or in which there is likely to be significant disagreement about 
relevance or proportionality, the parties and the judge should consider initially focusing 
discovery on the subjects and sources that are most clearly proportional to the needs of 
the case.45 The parties and the judge should use the results of that discovery to guide 
decisions about further discovery. 
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Commentary 
 

The information available at the start of the case is often enough to allow the parties to identify 
subjects and sources of discovery that are both highly relevant and accessible without undue 
burden or expense.46 Discovery into those subjects and from those sources is usually proportional 
to the needs of the case because it is likely to yield valuable information with relatively less cost 
and effort. In many cases, the parties initially focus discovery on these subjects and sources 
without judicial involvement and without explicitly labeling it as “proportional” or “focused.” 
 
If the parties have not thought through discovery, or the discovery is likely to be voluminous or 
complex, or there is likely to be significant disagreement about relevance or proportionality, the 
judge should encourage the parties to consider initially focusing discovery on the information 
central to the most important subjects, available from the most easily accessible sources of that 
information.47 The parties and the judge can use the information obtained to guide decisions 
about further discovery.48 For example, the parties can use the information to decide whether to 
make additional discovery requests or how to frame them. The judge can use the information to 
help understand and resolve proportionality or other questions that may arise during further 
discovery. 
 
The objective of this approach is to identify good places for discovery to begin, deferring until 
later more difficult questions about where discovery should end. This approach is sometimes 
described as conducting discovery into the “low-hanging fruit” and using that information to 
decide whether more is needed and what that should be. 
  
The parties are usually in the best position to determine whether and how to focus discovery in 
their cases.49 In some cases, it is sufficient and preferable for the judge simply to verify that the 
parties have adequately planned for discovery. In other cases, the judge may need to explore 
options with the parties to help work toward reaching an agreement. 
 
It may make sense for the parties and the judge to focus early discovery on a particular issue, 
claim, or defense.50 For example, a case may raise threshold questions such as jurisdiction, 
venue, or limitations that are best decided early because the answers impact whether and what 
further discovery is needed. In some cases, this may be clear after initial disclosures are 
exchanged. In other cases, it may be necessary for the parties to exchange more information to 
identify whether and where early discovery might focus. 
 
If the parties have conducted focused early discovery and more discovery is sought, no 
heightened showing is required. The parties and the judge will have more information to assess 
proportionality, but the factors and their application do not change simply because some 
discovery has occurred. 
 
A judge who holds a live Rule 16 conference can address with the parties the potential benefits 
of focusing early discovery and his or her expectations about how the parties will conduct it. The 
judge can address concerns that one or more parties will misunderstand the process or engage in 
inappropriate tactics. The judge might consider discussing with the parties what objections 
typically would or would not be appropriate. If the parties have reached agreement on how to 
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focus early discovery to get the most important information from the most accessible sources, 
there should be few occasions for objections on relevance or proportionality grounds. 
 
Judges should consider using other tools designed to facilitate and accelerate the exchange of 
core information. For example, judges should consider using the Initial Discovery Protocols for 
Employment Cases Alleging Adverse Action in cases where they apply. Developed jointly by 
experienced plaintiff and defense attorneys, these protocols are pattern discovery requests that 
identify documents and information that are presumptively not objectionable and that must be 
produced at the start of the lawsuit. The self-described purpose of these protocols is to 
“encourage parties and their counsel to exchange the most relevant information and documents 
early in the case, to assist in framing the issues to be resolved and to plan for more efficient and 
targeted discovery.” The protocols are another way to work toward proportional discovery and 
have been used effectively in courts around the country. It is expected that work will be 
undertaken to develop similar subject-specific discovery protocols for other practice areas. 
 
 
Practice 6: In a case in which discovery will initially focus on particular subjects or 
sources of information, the judge should consider including guidance in the Rule 16(b) 
case-management order.  
 

Commentary 
 

While focusing early discovery can advance the goal of proportionality, it can also cause concern 
to some litigants. Some may worry that it will be used as a tool to restrict discovery, fearing that 
they will be required to make a special case for proportionality before any additional discovery 
will be allowed. Others may worry that it will be used as a tool to protract discovery if additional 
rounds of discovery are viewed as a given regardless of how robust the initial efforts were or 
what information they yielded. Still others may worry that expressing an interest in focusing 
early discovery will be mischaracterized or misunderstood as a desire for a rigidly phased or 
staged discovery process. Absent any guidance from the judge, these and other concerns may 
lead parties to forego or resist focusing early discovery even when it would make sense to do so. 
 
The judge should consider taking steps to avoid misunderstanding and provide clarity. The judge 
might consider including a statement in the Rule 16(b) case-management order acknowledging 
that the parties are initially conducting discovery into certain issues or from certain sources and 
will use the results to guide decisions about further discovery. The judge might consider dividing 
the discovery period, using an interim deadline for completing early discovery and a later 
deadline for completing further discovery that is warranted. Whether the judge formally divides 
the discovery period or simply guides the parties to focus their early discovery, the judge might 
find it helpful to schedule a discovery status conference or ask for a report after the early 
discovery is complete. 
 
If discovery is focused on particular subjects or sources, the parties and the judge should 
consider whether this may require some individuals to be deposed more than once, or require the 
responding party to search a source more than once.51 If so, the parties and the judge should 
address the issues, whether by adjusting the discovery to avoid repeat efforts, expressly leaving 
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open the possibility of limited additional discovery from the same witness or source, or 
specifying other appropriate steps. 
  
If the parties reach agreement on subjects or sources for early focused discovery, a party 
stipulation or a court order might also specify ways to streamline that discovery, including 
arranging for the informal exchange of information.  
 
 
Practice 7: The judge should consider requiring the parties to request a conference 
before filing a motion relating to discovery, including a motion to compel or to quash 
discovery or seeking protection from discovery.  
 

Commentary 
 

A live pre-motion conference is often an effective way to promptly, efficiently, and fairly resolve 
a discovery dispute. The conference often resolves the dispute, either by leading to an agreed 
resolution or by providing the judge with the information needed to rule.52 The case remains on 
track, the parties are saved expense, and the parties and judge are saved the work and time 
associated with formal motion practice that is often unnecessary. If the pre-motion conference 
indicates that some briefing or additional information on specific issues would be helpful, the 
judge can focus further work on the specific issues that require it. 
 
The judge might consider requiring the party requesting a pre-motion conference on a discovery 
dispute to send a short communication — often limited to two pages — describing (not arguing) 
the issues that need to be addressed and allowing a similarly limited response.53 
 
The judge can include a pre-motion conference requirement and procedure in the case-
management order issued under Rule 16(b). The procedure can include provisions for using 
telephone and video conferences if one or more of the parties cannot attend in person.  
 
Some districts address this practice in their local guidelines or rules. 
 
 

COMMITTEE NOTE, RULE 16 (DEC. 1, 2015) 
 

“Finally, the order may direct that before filing a motion for an order relating to discovery the 
movant must request a conference with the court. Many judges who hold such conferences find 
them an efficient way to resolve most discovery disputes without the delay and burdens attending 
a formal motion, but the decision whether to require such conferences is left to the discretion of 
the judge in each case.” 
 
 
Practice 8: When proposed discovery would not or might not be proportional if allowed 
in its entirety, the judge should consider whether it would be appropriate to grant the 
request in part and defer deciding the remaining issues. 
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Commentary 
 

Allowing the proposed discovery in part can further an iterative process. The discovery allowed 
may be all that is needed, or it may clarify what further discovery is appropriate. Deferring a 
decision on whether to allow the rest of the proposed discovery gives the judge and parties more 
information to decide whether all or part of it is proportional. 
 
Sampling can be used to determine whether the likely benefits of the proposed discovery, or the 
burdens and costs of producing it, warrant granting all or part of the remaining request at a later 
time. 
 
If a modified request would be proportional, the judge ordinarily should permit the proportional 
part of the discovery. However, the judge is under no obligation to do so and may rule on the 
discovery request as made. 
 
 
Practice 9: The parties and judge should consider other discovery rules and tools that 
may be helpful in achieving fair, efficient, and cost-effective discovery.  
 

Commentary 
 

Other discovery rule changes and tools, not part of the proportionality amendments, should be 
considered as part of the judge’s and parties’ overall plan for fair, workable, efficient, and cost-
effective discovery and case resolution.54  
 
Rule 34 is amended to allow a requesting party to deliver document requests to another party 
before the Rule 26(f) conference. The requests are not considered served until the meeting, and 
the 30-day period to respond does not start until that date. The early opportunity to review the 
proposed requests allows the responding party to investigate and identify areas of concern or 
dispute. The parties can discuss and try to resolve those areas at the Rule 26(f) conference on an 
informed basis. If disputes remain, the parties should use the Rule 26(f) report and the Rule 16(b) 
conference to bring them to the court for early resolution.  
 
As an alternative to the formal mechanism that now exists under Rule 34, some lawyers may 
prefer to share draft, unsigned document requests, interrogatories, and requests for admission. 
Both the formal and informal practices prompt an informed, early conversation about the parties’ 
respective discovery needs and abilities. 
 
Rule 34 is also amended to prohibit boilerplate objections to requested discovery, including 
objections to proportionality, and to require the responding party to state whether documents are 
being withheld on the basis of objections.55 A judge’s prompt enforcement of these requirements 
can be very helpful in managing discovery. 

Rule 26(c) makes explicit judges’ authority to shift some or all of the reasonable costs of 
discovery on a good cause showing if a party from whom discovery is sought moves for a 
protective order.56 A judge may, as an alternative to denying all of the requested 
discovery, order that some or all of the discovery may proceed on the condition that the 
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requesting party bear some or all of the reasonable costs to respond. The longstanding 
presumption in federal-court discovery practice is that the responding party bears the costs of 
complying with discovery requests.57 That presumption continues to apply. The 2015 
amendments to Rule 26(c) make that authority explicit but do not change the good cause 
requirement or the circumstances that can support finding good cause. 
  
Rule 37(e) is amended to clarify when and how a judge may respond to a party’s inability to 
produce electronically stored information because it was lost and the party failed to take 
reasonable steps to preserve it. It provides a nationally uniform standard for when a judge may 
impose an adverse inference instruction or other serious sanctions. It responds to the concern that 
some persons and entities were over-preserving out of fear their actions would later be judged 
under the most demanding circuit standards. Working toward proportionality in preservation is 
an important part of achieving proportionality in discovery overall. Other rule amendments 
emphasize the need for careful attention to preservation issues. Rule 26(f) has been amended to 
add preservation of electronically stored information to the list of issues to be addressed in the 
parties’ discovery plan. Rule 16(b) is amended to add preservation of electronically stored in 
formation to the list of issues the case-management order may address. 
 
Rule 16(b) and Rule 26(f) have been amended to encourage the use of orders under Rule 502(d) 
of the Federal Rules of Evidence providing that producing information in the litigation does not 
waive attorney-client privilege or work-product protection, either in that litigation or in 
subsequent litigation. Nonwaiver orders under Federal Rule of Evidence 502(d) can promote 
proportionality by reducing the time, expense, and burden of privilege review and waiver 
disputes. 
  
Questions impacting and approaches to discovery are usually best explored in a live conference 
between the judge and the parties, preferably before formal discovery-related motions (such as 
under Rule 26(c) or Rule 37(a)) and accompanying briefs are filed. A live Rule 16 or pre-motion 
conference enables the judge and the parties to examine how the various discovery tools can best 
be used to create and implement an effective discovery and case-management plan. 
 

COMMITTEE NOTE, RULE 16 (DEC. 1, 2015) 
 
“The [Rule 16 scheduling] order also may include agreements incorporated in a court order 
under Evidence Rule 502 controlling the effects of disclosure of information covered by 
attorney-client privilege or work-product protection, a topic also added to the provisions of a 
discovery plan under Rule 26(f)(3)(D).” 
 

COMMITTEE NOTE, RULE 26 (DEC. 1, 2015) 
 
“Rule 26(c)(1)(B) is amended to include an express recognition of protective orders that allocate 
expenses for disclosure or discovery. Authority to enter such orders is included in the present 
rule, and courts already exercise this authority. Explicit recognition will forestall the temptation 
some parties may feel to contest this authority. Recognizing the authority does not imply that 
cost-shifting should become a common practice. Courts and parties should continue to assume 
that a responding party ordinarily bears the costs of responding.” 
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“Rule 26(d)(2) is added to allow a party to deliver Rule 34 requests to another party more than 
21 days after that party has been served even though the parties have not yet had a required Rule 
26(f) conference. Delivery may be made by any party to the party that has been served, and by 
that party to any plaintiff and any other party that has been served. Delivery does not count as 
service; the requests are considered to be served at the first Rule 26(f) conference. Under Rule 
34(b)(2)(A) the time to respond runs from service. This relaxation of the discovery moratorium 
is designed to facilitate focused discussion during the Rule 26(f) conference. Discussion at the 
conference may produce changes in the requests. The opportunity for advance scrutiny of 
requests delivered before the Rule 26(f) conference should not affect a decision whether to allow 
additional time to respond.” 
 

COMMITTEE NOTE, RULE 34 (DEC. 1, 2015) 
 

“Rule 34(b)(2)(A) is amended to fit with new Rule 26(d)(2). The time to respond to a Rule 34 
request delivered before the parties’ Rule 26(f) conference is 30 days after the first Rule 26(f) 
conference.”  
 
“Rule 34(b)(2)(C) is amended to provide that an objection to a Rule 34 request must state 
whether anything is being withheld on the basis of the objection. This amendment should end the 
confusion that frequently arises when a producing party states several objections and still 
produces information, leaving the requesting party uncertain whether any relevant and 
responsive information has been withheld on the basis of the objections. The producing party 
does not need to provide a detailed description or log of all documents withheld, but does need to 
alert other parties to the fact that documents have been withheld and thereby facilitate an 
informed discussion of the objection. An objection that states the limits that have controlled the 
search for responsive and relevant materials qualifies as a statement that the materials have been 
“withheld.” 
 
 
Practice 10: The parties and the judge should consider using technology to help achieve 
proportional discovery. 
 

Commentary 
 
Technology can help proportionality by decreasing the burden or expense, or by increasing the 
likely benefit, of the proposed discovery. 
 
When the discovery involves voluminous amounts of electronically stored information, the 
parties and judge should consider using technologies designed to categorize or prioritize 
documents for human review. 
 
Because technology evolves quickly, the parties and the judge should not limit themselves in 
advance to any particular technology or approach to using it. Instead, the parties and the judge 
should consider what specific technology and approach works best for the particular case and 
discovery. 
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COMMITTEE NOTE, RULE 26 (DEC. 1, 2015) 

 
“The burden or expense of proposed discovery should be determined in a realistic way. This 
includes the burden or expense of producing electronically stored information. Computer-based 
methods of searching such information continue to develop, particularly for cases involving large 
volumes of electronically stored information. Courts and parties should be willing to consider the 
opportunities for reducing the burden or expense of discovery as reliable means of searching 
electronically stored information become available.” 
 

 
                                                
 
1 Scope of Discovery. 
• 1st Cir. Creighton v. City of N.Y., 2016 WL 1178648, at *1 (S.D.N.Y. Mar. 17, 2016) (in cases involving “state 

statutes [, which] establish confidentiality schemes or privileges that may protect otherwise discoverable 
information, the Court must balance the need for the discovery against the policies underlying those statutes”).  

• 2d Cir. Laydon v. Mizuho, Ltd., 2016 WL 1718387, at *11 (S.D. N.Y. Apr. 29, 2016) (U.S. Federal Rules of Civil 
Procedure, instead of Hague Convention procedures, governed discovery of documents protected under European 
Data Protection laws after court applied comity analysis).  

• 5th Cir. Rickaby v. Hartford Life & Accident Ins. Co., 2016 WL 1597589, at *2 (D. Colo. Apr. 21, 2016) (in 
ERISA cases, court must consider goals of ERISA and necessity of discovery, which “militate against broad 
discovery”); see also Celanese Corp. v. Clariant Corp., 2016 WL 107457, at*6–7 (N.D. Tex. Mar. 18, 2016) 
(proportionality applies to issuance of nonparty witness subpoena).  

• 9th Cir. MicroTechnologies, LLC v. Autonomy, Inc., 2016 WL 1273266, at *1 (N.D. Cal. Mar. 14, 2016) 
(deposition pursuant to letter rogatory subject to proportionality).  

• 11th Cir. In re: Subpoena Upon NeJames, P.A., 2016 WL 1599831, at *5 (M.D. Fla. Apr. 21, 2016) (“[i]n every 
civil case, questions concerning the scope of discovery start with Fed. R. Civ. P. 26(b)”); see also Graham & Co. 
v. Liberty Mut. Fire Ins. Co., 2016 WL 1319697, at *2 (N.D. Ala. Apr. 5, 2016) (“courts must accord discovery a 
broad and liberal scope in order to provide parties with information essential to the proper litigation of all relevant 
facts, to eliminate surprise, and to promote settlement”); Steel Erectors, Inc. v. AIM Steel Int’l, Inc., 312 F.R.D. 
673 n.4 (S.D. Ga. Jan. 4, 2016) (“It remains true today . . . the court is inclined to err in favor of discovery rather 
than against it.”).  
Cf.  

• 1st Cir. Ferring Pharms. Inc. v. Braintree Labs., Inc., 2016 WL 829890, at *7 (D. Mass. Feb. 29, 2016) (judge’s 
failure to “expressly reference proportionality in her ruling does not render her ruling contrary to law”).  

• 3d Cir. Solid Waster Serv. v. United States, 2016 WL 687182, at *1 n.1 (E.D. Pa. Feb. 19, 2016) (court’s failure to 
explicitly apply proportionality analysis in IRS enforcement action is not in error when court instead applies 
Powell factors from United States v. Powell, 379 U.S. 48, 57–58 (1964)).  

 
2 Discovery must be relevant. 
• 5th Cir. Williams v. United States Envtl. Servs., LLC, 2016 WL 617447, at *7 (M.D. La. Feb. 16, 2016) (in 

employment discrimination case, other complaints of discrimination against employer are relevant if limited to: 
(a) same form of discrimination; (b) same department or agency at which plaintiff worked; and (c) reasonable time 
before and after discrimination occurred, usually three to five years).  

• 8th Cir. Leseman, LLC v. Stratasys, Inc., 2016 WL 1117411, at *5 (D. Minn. Mar. 22, 2016) (in patent 
infringement lawsuit, magistrate judge correctly denied plaintiffs’ motion to compel business records for product 
that was experimental and limited in use).  

• 11th Cir. O’Boyle v. Sweetapple, 2016 WL 492655 (S.D. Fl. Feb. 8, 2016) (“Permitting this subpoena to proceed 
would cause the parties to run down a rabbit hole chasing irrelevant information on collateral matters, resulting in 
the needless and wasteful expenditure of time and money by the parties.”). 
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3 Proportional discovery continues to be required. 
• 2d Cir. Vaigasi v. Solow Mgmt. Corp., 2016 WL 616386, at *13 (S.D.N.Y. Feb. 16, 2016) (amendments to Rule 

26(b)(1) restored importance of proportionality factors in defining scope of discovery); see also Robertson v. 
People Magazine, 2015 WL 9077111, at *2 (S.D.N.Y. Dec. 16, 2015) (amendments to Rule 26(b)(1) restored 
importance of proportionality factors in defining scope of discovery).  

• 3d Cir. Trask v. Olin Corp., 2016 WL 1255302, at *2 n.5 (W.D. Pa. Mar. 31, 2016) (amendments to Rule 26 did 
not alter importance of considering proportionality and under both new and old versions of Rule 26, “the Court is 
to consider all of the facts and circumstances of the pending action”); see also Dixon v. Williams, 2016 WL 
631356, at *2 (M.D. Pa. Feb 17, 2016) (amendments did not change responsibilities of court and parties in 
considering proportionality).  

• 4th Cir. Eramo v. Rolling Stone, LLC, 2016 WL 304319, at *2 n.2 (W.D. Va. Jan. 25, 2016) (amendments to Rule 
26(b)(1) did not change existing responsibilities of court and parties in considering proportionality). 

• 5th Cir. InforMD, LLC v. DocRX, Inc., 2016 WL 2343854, at *2 n.13 (M.D. La. May 3, 2016) (amendments to 
Rule 26(b)(1) restored importance of proportionality calculation); see also Braud v. Geo Heat Exchangers, 2016 
WL 1274558, at *4 (M.D. La. Mar. 31, 2016) (amendments to Rule 26(b)(1) restored importance of 
proportionality consideration); Odeh v. City of Baton Rouge/Parish of E. Baton Rouge, 2016 WL 1069663, at *1 
n.1 (M.D. La. Mar. 17, 2016) (amendments to Rule 26(b)(1) restored proportionality consideration but did not 
change existing responsibilities of court and parties to consider proportionality); Williams v. United States Envtl. 
Servs., LLC, 2016 WL 617447, at *1 n.2 (M.D. La. Feb. 16, 2016) (amendments did not change existing 
responsibilities of court and parties in considering proportionality). 

• 7th Cir. Garner v. St. Clair Co., 2016 WL 146691, at *1 n.1 (S.D. Ill. Jan. 13, 2016) (amendments to Rule 
26(b)(1) did not change factors considered in assessing proportionality); see also Noble Roman's, Inc. v. 
Hattenhauer Distrib. Co., 2016 WL 1162553, at *25 (S.D. Ind. Mar. 24, 2016) (“relevancy” alone is insufficient).  

• 8th Cir. Gowan v. Mid-Century Insur. Co., 2016 WL 126746, at *5 (D.S.D. Jan. 11, 2016) (proportionality 
requirements are “hardly new”).  

• 9th Cir. Wit v. United Behavioral Health, 2016 WL 258604, at *10 (N.D. Cal. Jan. 21, 2016) (amendments 
“restore[d] and reinforce[d] the focus on proportionality in discovery” but did not change existing responsibilities 
of court and parties in considering proportionality).  

• 10th Cir. XTO Energy, Inc. v. ATD, LLC, 2016 WL 1730171, at *12–19 (D.N.M. Apr. 1, 2016) (description of 
extensive background of Rule 26 amendments, leading up to 2015 amendments); see also Rowan v. Sunflower 
Elec. Power Corp., 2016 WL 2772210, at *3 (D. Kan. May 13, 2016) (“[t]he consideration of proportionality is 
not new, as it has been part of the federal rules since 1983”); Pertile v. General Motors, LLC, 2016 WL 1059450, 
at *2 (D. Colo. Mar. 17, 2016) (amendments did not change duty of court to consider proportionality); Ark. River 
Power Auth. v. Babcock & Wilson Co., 2016 WL 192269, at *4 (D. Colo. Jan. 15, 2016) (amendments did not 
change responsibilities of court and parties in considering proportionality).  

• 11th Cir. Herrera v. Plantation Sweets, Inc., 2016 WL 183058, at *4 n.6 (S.D. Ga. Jan. 14, 2016) (amendments to 
Rule 26(b)(1) elevated proportionality factors in different order).  

• D.C. Cir. United States ex rel. Shamesh v. Ca., Inc., 2016 WL 74394, at *7 (D.D.C. Jan. 6, 2016) (amendments 
did not change court’s responsibility to consider proportionality but instead moved proportionality factors to make 
“proportionality considerations unavoidable”).  
 

4 “Reasonably calculated to lead to admissible evidence” phrase deleted.  
• 2d Cir. Sibley v. Choice Hotels Int’l, 2015 WL 9413101, at *2 (E.D.N.Y. Dec. 22, 2015) (“notably absent from 

the present Rule 26 is the all too familiar, but never correct, iteration of the permissible scope [of] discovery as 
including all matter that is ‘reasonably calculated to lead to’ the discovery of admissible evidence”); see also 
Bagley v. Yale, 2015 WL 8750901, at *8 (D. Conn. Dec. 14, 2015) (amendments to Rule 26 deleted “reasonably 
calculated to lead to admissible evidence” language); see also Henry v. Morgan’s Hotel Grp., Inc., 2016 WL 
303114, at *3 (S.D.N.Y. Jan. 25, 2016) (“Defendant has mistakenly invoked the ‘reasonably calculated to lead to 
the discovery of admissible evidence” standard of the prior version of Rule 26(b)(1). That rule was amended last 
year and this language, long relied on by counsel to seek wide-ranging discovery, has now been eliminated.”).  

• 6th Cir. Quality Mfg. Sys. v. R/X Automation Solutions, 2016 WL 1244697, at *2 (M.D. Tenn. Mar. 30, 2016) 
(amendments to Rule 26 deleted “reasonably calculated” phrase). Cf. Bentley v. Highlands Hosp. Corp. 2016 WL 
762686, at *1 (E.D. Ky. Feb. 23, 2016) (court should allow plaintiffs access to information necessary for 
investigating their claims but should also prevent “fishing expeditions”); see also Marsden v. Nationwide 
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Biweekly Admin., Inc., 2016 WL 471364, at *1–2 (S.D. Oh. Feb. 8, 2016) (court must balance party’s “right to 
discovery with the need to prevent ‘fishing expeditions’”).  

• 7th Cir. ArcelorMittal Ind. Harbor LLC v. Amex Nooter, LLC, 2016 WL 614144, at *5, 7 (D. Ind. Feb. 16, 2016) 
(amendments to Rule 26 removed language that relevant information does not need to be admissible if it “is 
reasonably calculated to lead to the discovery of admissible evidence,” but settlement documents, inadmissible as 
evidence under Fed. R. Evid. 408, remain discoverable).  

• 9th Cir. Gilead Scis., Inc. v. Merck & Co., 2016 WL 146574, at *1 (N.D. Cal. Jan. 13, 2016) (“[n]o longer is it 
good enough to hope that the information sought might lead to the discovery of admissible evidence. In fact, the 
old language to that effect is gone.); see also Dao v. Liberty life Assur. Co., 2016 WL 796095, at *2 (N.D. Cal. 
Feb. 23, 2016) (amendments to Rule 26 deleted language that permitted discovery of any information that “might 
lead to the discovery of admissible evidence”).  

• 10th Cir. XTO Energy, Inc. v. ATD, LLC, 2016 WL 1730171, at *12 (D.N.M. Apr. 1, 2016) (“[a] district court is 
not . . . ‘required to permit plaintiff to engage in a ‘fishing expedition’ in the hope of supporting his claim’”). 
Cf. 

• 1st Cir. Green v. Cosby, 2015 WL 9594287, at *2 (C.D. Mass. Dec. 31, 2015) (amendments to Rule 26 deleted 
“reasonably calculated to lead to the discovery of admissible evidence” phrase. “As the Supreme Court has 
instructed, because discovery itself is designed to help define and clarify the issues, the limits set forth in Rule 
26 must be construed broadly to encompass any matter that bears on, or that reasonably could lead to other 
matters that could bear on, any issue that is or may be in the case”).  

• 2d Cir. LightSquared, Inc. v. Deere & Co., 2015 WL 8675377, at *2 (S.D.N.Y. Dec. 10, 2015) (“relevance is still 
to be ‘construed broadly to encompass any matter that bears on, or that reasonably could lead to other matter that 
could bear on’ any party’s claim or defense”).  

• 3d Cir. Haines v. Cherian, 2016 WL 831946, at *3 (M.D. Pa. Feb. 29, 2016) (“discovery need not be confined to 
items of admissible evidence but may encompass that which appears reasonable calculated to lead to the discovery 
of admissible evidence”); see also Dixon v. Williams, 2016 WL 631356, at *2 (M.D. Pa. Feb 17, 2016) 
(discoverable information is item that is “relevant or may lead to the discovery of relevant information”); Wertz v. 
GEA Heat Exchangers Inc., 2015 WL 8959408, at *1 (M.D. Pa. Dec. 16, 2015) (under Rule 26’s liberal discovery 
policy, discoverable information is item that is “relevant or may lead to the discovery of relevant information”).  

• 4th Cir. Townsend v. Nestle Healthcare Nutrition, Corp., 2016 WL 1629363, at *3 (S.D. W. Va. Apr. 22, 2016) 
(“[R]ule 26(b)(1) does not precisely define relevancy . . . Although the rule was recently amended to remove 
language permitting the discovery of “any matter relevant to the subject matter involved in the action” (emphasis 
added) and “relevant information . . . reasonably calculated to lead to the discovery of admissible evidence,” the 
rule in its current form still contemplates the discovery of information relevant to the subject matter involved in 
the action, as well as relevant information that would be inadmissible at trial”); see also Fed. & Guar. Life Ins. 
Co. v. United Advisory Grp., Inc., 2016 WL 632025, at *4 (D. Md. Feb. 17, 2016) (discoverable information must 
be “reasonably calculated to lead to the discovery of admissible evidence”); Moses H. Cone Mem’l Hosp. 
Operating Corp. v. Conifer Physician Servs., 2016 WL 430494, at *6 (M.D.N.C. Feb. 3, 2016) (denial of request 
for tax returns because information would not “reasonably lead to relevant information” pertinent to parties’ 
claims); White v. Sam’s E., Inc., 2016 WL 205494, at *1 (S.D. W. Va. Jan. 15, 2016) (discoverable information 
need not be admissible if it is “reasonably calculated to lead to the discovery of admissible evidence”).  

• 5th Cir. La. Crawfish Producers Ass’n- W. v. Mallard Basin, Inc., 2015 WL 8074260, at *2 (W.D. La. Dec. 4, 
2015) (relevancy means “any matter that bears on, or that reasonably could lead to other matter that could bear on, 
any issue that is or may be in the case”).  

• 6th Cir. Hadfield v. Newpage Corp., 2016 WL 427924, at *3 (W.D. Ky. Feb. 3, 2016) (relevance to be “construed 
broadly to encompass any matter that bears on, or that reasonably cokelleyld lead to other matter that could bear 
on any party’s claim or defense”). 

• 7th Cir. Elliott v. Superior Pool Prods., LLC, 2016 WL 29243, at *2 (C.D. Ill. Jan. 4, 2016) (relevancy refers to 
requirement that discoverable information must be “reasonably calculated to lead to the discovery of relevant 
information”).  

• 8th Cir. Hodges v. Pfizer, Inc., 2016 WL 1222229, at *2 (D. Minn. Mar. 28, 2016) (discoverable information is 
“any matter that bears on, or that reasonably could lead to other matter that could bear on, any issue that is or may 
be in the case”).  

• 9th Cir. Gibson v. SDCC, 2016 WL 845308, at *4 (D. Nev. Mar. 2, 2016) (relevant information is “information 
reasonably calculated to lead to the discovery of admissible evidence”).  



22 

                                                                                                                                                       
• 10th Cir. XTO Energy, Inc. v. ATD, LLC, 2016 WL 1730171, at *17 (D.N.M. Apr. 1, 2016) (“[r]elevance is still 

[post-2015 amendments] to be ‘construed broadly to encompass any matter that bears on, or that reasonably could 
lead to other matter that could bear on’ any party’s claim or defense”). 

• D.C. Cir. United States ex rel. Shamash v. CA, Inc., 2016 WL 74394, at *6–7 (D.D.C. Jan. 6, 2016) (amendments 
to Rule 26 deleted “reasonably calculated to lead to the discovery of admissible evidence” phrase because it was 
“often misconstrued to define the scope of discovery,” But “relevance is still to be “construed broadly to 
encompass any matter that bears on, or that reasonably could lead to other matter that could bear on” any party's 
claim or defense”).  

 
5 Rule does not change parties’ existing discovery burdens.  
• 1st Cir. Cont’l W. Insur. Co. v. Opechee Constr. Corp., 2016 WL 865232, at *1 (D.N.H. Mar. 2, 2016) (“party 

seeking an order compelling discovery responses over the opponent’s objection bears the initial burden of 
showing that the discovery requested is relevant . . . Once a showing of relevance has been made, the objecting 
party bears the burden of showing that discovery request is improper”).  

• 2d Cir. A.M. v. Am. Sch. for the Deaf, 2016 WL 1117363, at *2 (D. Conn. Mar. 22, 2016) (“[t]he burden of 
demonstrating relevance remains on the party seeking discovery, and the newly-revised rule ‘does not place on the 
party seeking discovery the burden of addressing all proportionality considerations . . . Conversely, the ‘party 
resisting discovery has the burden of showing undue burden or expense.’”); see also Torcasio v. New Caanan Bd. 
of Educ., 2016 WL 299009, at *2 (D. Conn. Jan. 25, 2016) (party resisting discovery has burden of showing why 
discovery should be denied); LightSquared, Inc. v. Deere & Co., 2015 WL 8675377, at *5 (S.D.N.Y. Dec. 10, 
2015) (party that seeks to compel discovery from additional custodians “bears the burden of establishing the 
relevance of the documents it seeks from those custodians”); Robertson v. People Magazine, 2015 WL 9077111, 
at *2 (S.D.N.Y. Dec. 16, 2015) (“2015 amendment does not create a new standard”). 

• 3d Cir. Haines v. Cherian, 2016 WL 831946, at * 3 (M.D. Pa. Feb. 29, 2016) (party resisting discovery has 
burden to show why discovery should be denied).  

• 5th Cir. Orchestratehr, Inc. v. Trombetta, 2016 WL 1555784, at *24 (N.D. Tex. Apr. 18, 2016) (“[b]ut the 
amendments to Rule 26(b) and Rule 26(c)(1) do not alter the basic allocation of the burden on the party resisting 
discovery to . . . specifically object and show that the requested discovery does not fall within Rule 26(b)(1)'s 
scope of relevance (as now amended) or that a discovery request would impose an undue burden or expense or is 
otherwise objectionable”); see also Harrison v. Wells Fargo Bank, N.A., 2016 WL 1392332, at *4 (N.D. Tex. Apr. 
8, 2016) (“amendments to Rule 26 do not alter the burdens imposed on the party resisting discovery”); Celanese 
Corp. v. Clariant Corp., 2016 WL 107457, at *3 (N.D. Tex. Mar. 18, 2016) (amendments did not change burdens 
on party resisting discovery); Robinson v. Dallas County Cmty. College Dist., 2016 WL 1273900, at *2 (N.D. 
Tex. Feb.18, 2016) (“amendments to Rule 26 do not alter the burdens imposed on the party resisting discovery”); 
McKinney/Pearl Rest. Partners, L.P. v. Metro. Life Ins. Co., 2016 WL 98603, at *3 (N.D. Tex. Jan. 8, 2016) 
(amendments did not alter burdens placed on party resisting discovery. Party resisting discovery must show that 
“requested discovery was overbroad, burdensome, or oppressive by submitting affidavits or offering evidence 
revealing the nature of the burden”); Nguyen v. Versacom, LLC, 2015 WL 8316436, at *5 (N.D. Tex. Dec. 9, 
2015) (amendments did not change burden placed on party resisting discovery to show that discovery request is 
not relevant or proportional or “otherwise objectionable”); Carr v. State Farm Mut. Auto. Ins., 312 F.R.D. 459 
(N.D. Tex. Dec. 7, 2015) (party resisting discovery must show why discovery request is not relevant or “otherwise 
objectionable, as, for example, overly broad, burdensome, or oppressive”) 

• 7th Cir. In re Cook Med., 2016 WL 2854169, at *1 (S.D. Ind. May 12, 2016) (party moving for protective order 
has burden to show that discovery request is burdensome); see also Design Basics LLC v. Best Built Inc., 2016 
WL 1060253, at *3 (E.D. Wis. Mar. 15, 2016) (“amendment of Rule 26(b) to make the proportionality 
requirement explicit does not relieve the responding party of the burden to explain how a discovery request is 
burdensome”).  

• 8th Cir. Zurich Am. Ins. Co. v. Andrew, 2016 WL 2350115, at *2 (D. Neb. May 4, 2016) (“[m]ere speculation that 
information might be useful will not suffice; litigants seeking to compel discovery must describe with a 
reasonable degree of specificity the information they hope to obtain and its importance to their case”); see also 
Sprint Communs. Co. L.P. v. Crow Creek Sioux Tribal Court, 2016 WL 782247, at *5 (D.S.D. Feb. 26, 2016) 
(requesting party must show that “requested information falls within the scope of discovery under Rule 26(b)(1). . 
. . Once the requesting party has satisfied its threshold showing, the burden then shifts to the party resisting 
discovery to show specific facts demonstrating that the discovery is irrelevant or disproportional”).  
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• 9th Cir. Dao v. Liberty life Assur. Co., 2016 WL 796095, at *3 (N.D. Cal. Feb. 23, 2016) (“while the language of 

the Rule has changed, the amended rule does not actually place a greater burden on the parties with respect to their 
discovery obligations, including the obligation to consider proportionality, than did the previous version of the 
Rule”); see also Clymore v. FRA, 2015 WL 7760086, at *2 (E.D. Cal. Dec. 2, 2015) (party requesting discovery 
has burden of showing that it has satisfied the requirements of Rule 26).  

• 10th Cir. Bd. of Comm’rs of Shawnee County v. Daimler Trucks N. Am., LLC, 2015 WL 8664202, at *2 (D. Kan. 
Dec. 11, 2016) (“where the relevance of a particular request is not readily apparent, the proponent of a discovery 
request must, in the first instance, show the relevance of the requested information to the claims or defenses in the 
case. Where relevance is apparent, or the proponent of the evidence has shown it is relevant, the burden then shifts 
to the objecting party to establish a lack of relevance by demonstrating that the requested discovery either does not 
come within the scope of relevance as defined by Rule 26(b)(1) or is of such marginal relevance that the potential 
harm occasioned by discovery would outweigh the ordinary presumption in favor of broad discovery”).  

• D.C Cir. United States ex rel. Shamesh v. Ca., Inc., 2016 WL 74394, at *8 (D.D.C. Jan. 6, 2016) (“Once the 
relevancy of the materials being sought has been established, the objecting party then bears the burden of 
‘showing why discovery should not be permitted’”).  

 
6 Federal rules contemplate liberal discovery. 
• 2d Cir. Am. Fed'n of Musicians v. Sony Music Entm't, Inc., 2016 WL 2609307, at *3 (S.D.N.Y. Apr. 29, 2016) 

(“2015 amendments did not alter the underlying concept of relevance, which ‘is a matter of degree, and the 
standard is applied more liberally in discovery than it is at trial’”).	

• 8th Cir. Labrier v. State Farm Fire & Cas. Co., 2016 WL 2689513, at *4 (W.D. Mo. May 9, 2016) (“Eighth 
Circuit Court of Appeals has general endorsed broad discovery prior to class certification.”); see also Zurich Am. 
Ins. Co. v. Andrew, 2016 WL 2350115, at *2 (D. Neb. May 4, 2016) (“relevance is to be broadly construed for 
discovery purposes”).	
	

7 Proportionality related to relevance. 
• 2d Cir. Am. Fed'n of Musicians v. Sony Music Entm't, Inc., 2016 WL 2609307, at *5 (S.D.N.Y. Apr. 29, 2016) 

(producing party need not present evidence addressing burdens of broad discovery, if requested information is not 
relevant); see also Vaigasi v. Solow Mgmt. Corp., 2016 WL 616386, at *14 (S.D.N.Y. Feb. 16, 2016) (discovery 
that is relevant is more likely to be proportionate). 	

• 3d Cir. CDK Glob., LLC v. Tulley Auto. Grp., Inc., 2016 WL 1718100, at *8 (D.N.J. Apr. 29, 2016) (Magistrate 
judge found “a nexus between the requested information” and defendant’s counterclaims after weighing 
proportionality factors in denying plaintiff’s motion to quash non-party subpoenas). 

• 7th Cir. Elliott v. Superior Pool Prods., LLC, 2016 WL 29243, at *2 (C.D. Ill. Jan. 4, 2016) (“application of the 
concept of proportionality often turns on how ‘central’ (or relevant) the proposed discovery may be to overcome 
any number of objections”).  

• 11th Cir. Steel Erectors, Inc. v. AIM Steel Int’l, Inc., 312 F.R.D. 673 (S.D. Ga. Jan. 4, 2016) (court denied 
plaintiff’s motion to compel irrelevant material to prevent needless litigation costs, which would defeat Rule 
26(b)(1)’s goal of proportionality).  

 
8 Proportionality considerations include effects on non-parties. 
• Hahn v. Hunt, 2016 WL 1587405, at *2 (E.D. La. Apr. 20, 2016) (“[N]on-parties have greater protections from 

discovery, and … burdens on non-parties . . . impact the proportionality analysis.” (citing E. Laporte & J. 
Redgrave, A Practical Guide to Achieving Proportionality Under New Federal Rule of Civil Procedure 26, 9 FED. 
CTS. L. REV. 57 (2015))). 

 
9 Proportionality distinct from grounds for issuing Rule 26(c) protective order. 
• MicroTechnologies, LLC v. Autonomy, Inc., 2016 WL 1273266, at *2 (N.D. Cal. Mar. 14, 2016) (question of 

proportionality is distinct from grounds for issuing Rule 26(c) protective order, including oppression).  
 
10 Proportionality depends on needs of case. 
• Morrison v. Quest Diagnostics Inc., 2016 WL 355120, at *1–2 (D. Nev. Jan. 27, 2016) (under amended Rule 

26(b)(1), “lawyers must size and shape their discovery requests to the requisites of a case”).  
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11 Proportionality addresses whether discovery would assist in vindicating personal or public values.  
• 1st Cir. Doe v. Trs. of Boston Coll., 2015 WL 9048225, at *1 (D. Mass. Dec. 16, 2015) (court should consider 

whether discovery would assist in resolving issues that vindicate personal or public values).  
• 3d Cir. Vay v. Huston, 2016 WL 1408116, at *6 (W.D. Pa. Apr. 11, 2016) (court considered public value of 

vindicating constitutional rights). 
 
12 Weight of amount in controversy. 
• Bell v. Reading Hosp., 2016 WL 162991, at *3 (E.D. Pa. Jan. 14, 2016) (amount-in-controversy factor weighs in 

favor of discovery when discovery costs would certainly not exceed amount in controversy).  
 
13 Relative access to information. 
• 3d Cir. Vay v. Huston, 2016 WL 1408116, at *5 (W.D. Pa. Apr. 11, 2016) (defendant’s greater access to 

information weighed in favor of finding extensive discovery to be proportional).  
• 6th Cir. Kelley v. Apria Healthcare, Inc., 2016 WL 737919, at *4 (E.D. Tenn. Feb. 2, 2016) (court considered 

defendant’s lack of access to confidential final settlement agreement in ordering production subject to protective 
order).  

• 8th Cir. Labrier v. State Farm Fire & Cas. Co., 2016 WL 2689513, at *6 (W.D. Mo. May 9, 2016) (court 
considered defendant’s “national presence, with sophisticated access to data” in ordering that it answer plaintiff’s 
interrogatories).  

• 10th Cir. Digital Ally, Inc. v. Util. Assocs., 2016 WL 1535979, at *4 (D. Kan. Apr. 15, 2016) (plaintiff argued that 
discovery was proportional because information was “easy to search or locate, either electronically or in paper 
files”).  
 

14 Unduly burdensome.  
• Siriano v. Goodman Mfg. Co., L.P., 2015 WL 8259548, at *6 (S.D. Oh. Dec. 9, 2015) (court should limit scope of 

discovery only when compliance would “prove unduly burdensome, not merely expensive or time-consuming”).  
 
15 Burden on personnel resources.  
• Marsden v. Nationwide Biweekly Admin., Inc., 2016 WL 471364, at *1–2 (S.D. Oh. Feb. 8, 2016) (expenditure of 

significant personnel resources to comply with unsupported discovery request outweighs benefits of production).  
 
16Parties’ resources not determinative.  
• 9th Cir. Salazar v. McDonald Corp., 2016 WL 736213, at *4 (N.D. Cal. Feb. 25, 2016) (“consideration of the 

parties’ resources does not foreclose discovery requests addressed to an impecunious party, nor justify unlimited 
discovery requests addressed to a wealthy party”); see also Goes Int’l, AB v. Dodur Ltd., 2016 WL 427369 (N.D. 
Cal. Feb. 4, 2016) (“although it is a concern, the defendant’s financial wherewithal is not decisive” in producing 
requested discovery). 

• Cf. Vay v. Huston, 2016 WL 1408116, at *5 (W.D. Pa. Apr. 11, 2016) (defendant’s greater resources weighed in 
favor of finding extensive discovery to be proportional).  

 
17 Importance of discovery to resolving case. 
• 2d Cir. Creighton v. City of N.Y., 2016 WL 1178648, at *1 (S.D.N.Y. Mar. 17, 2016) (“[e]ven where relevance 

may be established, proportionality considerations concerns look to, inter alia, ‘the importance of the discovery in 
resolving the issues’ in the case”).  

• 3d Cir. Bell v. Reading Hosp., 2016 WL 162991, at *3 (E.D. Pa. Jan. 14, 2016) (discovery was not 
disproportionate because information would assist in determining whether final certification of class was 
appropriate).  

• 5th Cir. La. Crawfish Producers Ass’n- W. v. Mallard Basin, Inc., 2015 WL 8074260, at *4 (W.D. La. Dec. 4, 
2015) (on-site inspection appropriate in case concerning environmental-impact of permits issued by U.S. Army 
Corps of Engineers).  

• 8th Cir. Labrier v. State Farm Fire & Cas. Co., 2016 WL 2689513, at *5 (W.D. Mo. May 9, 2016) (despite 
defendant’s claims that answering interrogatories would involve large amounts of time and high costs, court found 
that discovery was not disproportional because it involved “critical information” to resolution of issues). 
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• 9th Cir. O’Connor v. Uber Techs., 2016 WL 107461, at *4 (N.D. Cal. Jan. 11, 2016) (defendant’s request for 

names and contact information of class members, and communications between class members and class counsel 
were disproportional because discovery lacked importance to resolution of issues).  

 
18 Discovery related to central issue more important than discovery related to peripheral issue. 
• Bell v. Reading Hosp., 2016 WL 162991, at *2 (E.D. Pa. Jan. 14, 2016) (discovery was not disproportionate 

because information would assist in determining whether final certification of class was appropriate).  
 
19 Marginal utility discovery. 
• 2d Cir. Vaigasi v. Solow Mgmt. Corp., 2016 WL 616386, at *14 (S.D.N.Y. Feb. 16, 2016) (“[p]roportionality 

focuses on the marginal utility of the discovery sought”).  
• 4th Cir. Eramo v. Rolling Stone, LLC, 2016 WL 304319, at *3–6 (W.D. Va. Jan. 25, 2016) (Party resisting 

discovery may show that requested information is not relevant or is “of such marginal relevance that the potential 
harm occasioned by discovery would outweigh the ordinary presumption of broad discovery”).  

• 9th Cir. O’Connor v. Uber Techs., 2016 WL 107461, at *4 (N.D. Cal. Jan. 11, 2016) (defendant’s request for 
names and contact information of class members, and communications between class members and class counsel 
was disproportional because discovery lacked importance to resolution of issues.)  

• 10th Cir. Ark. River Power Auth. v. Babcock & Wilson Co., 2016 WL 192269, at *4 (D. Colo. Jan. 15, 2016) 
(“Once the discovery sought appears relevant, the party resisting discovery has the burden to establish lack of 
relevance or that the information is of such marginal relevance that the potential harm occasioned by the discovery 
outweighs the benefit of production”).  

• 11th Cir. Steel Erectors, Inc. v. AIM Steel Int’l, Inc., 312 F.R.D. 673 (S.D. Ga. Jan. 4, 2016) (court denied 
discovery request, which was “based solely on plaintiff’s speculation” that information was relevant in face of 
contrary evidence in discovery responses).  
 

20 Burden or expense outweighing benefits of discovery. 
• 1st Cir. Wal-Mart P.R., Inc. v. Zaragoza-Gomez, 2016 WL 259704, at *4 (D.P.R. Jan. 21, 2016) (burden of 

producing discovery is not outweighed by benefits when party is able to “deliver a paper copy of the discovery to 
the court approximately two and one-half hours after [the court] ordered its production for in camera review).  

• 3d Cir. Guerrido-Lopez v. City of Allentown, 2016 WL 1182158, at *1 (E.D. Pa. Mar. 28, 2016) (court denied 
plaintiff’s motion for reconsideration because court had “impos[ed] reasonable limits on Plaintiff's boundless 
discovery requests that permit[ed] the discovery of evidence the Plaintiff needs to prove his case without 
unnecessarily expanding the burden and cost of production”).  

• 4th Cir. White v. Sam’s E., Inc., 2016 WL 205494, at *1 (S.D. W. Va. Jan. 15, 2016) (in case alleging violations 
of state law, plaintiff’s discovery requests for nationwide discovery were overbroad).  

• 5th Cir. Duvall v. Bopco, 2016 WL 1268343, at *2 (E.D. La. April 1, 2016) (court denied plaintiff’s request to 
inspect and test barge equipment because steps were “unduly burdensome, hazardous and disruptive of 
defendant's operations”).  

• 6th Cir. Marsden v. Nationwide Biweekly Admin., Inc., 2016 WL 471364, at *1–2 (S.D. Oh. Feb. 8, 2016) 
(expenditure of significant financial and personnel resources to comply with unsupported discovery request 
outweighs benefits of production); see also Siriano v. Goodman Mfg. Co., L.P., 2015 WL 8259548, at *6 (S.D. 
Oh. Dec. 9, 2015) (court should limit scope of discovery only when compliance would “prove unduly 
burdensome, not merely expensive or time-consuming”).  

• 8th Cir. Perez v. KDP Hosp., LLC, 2016 WL 2746926, at *3 (W.D. Mo. May 6, 2016) (in FSLA case, court 
denied defendants’ request for immigration status of informers and claimants because “potential damage and 
prejudice” outweighed relevance of information).  

• 9th Cir. Gilead Scis., Inc. v. Merck & Co., 2016 WL 146574, at *2 (N.D. Cal. Jan. 13, 2016) (cost and delay 
outweighed benefits of discovery when requests were for information that was irrelevant to disputes in case); see 
also ChrisMar Systems v. Cisco Systems, 312 F.R.D. 560, 564 (N.D. Cal. Jan. 12, 2016) (amendments to Rule 26 
balance proportionality needs of case considering burdens involved); O’Connor v. Uber Techs., 2016 WL 107461, 
at *4 (N.D. Cal. Jan. 11, 2016) (defendant’s request for names and contact information of class members, and 
communications between class members and class counsel was disproportional because discovery lacked 
importance to resolution of issues and placed “enormous” burden on relationship between class members and 
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class counsel); cf. Wilson v. Wal-Mart Stores, Inc., 2016 WL 526225, at *3 (D. Nev. Feb. 9, 2016) (defendant’s 
argument that videotaping worksite was burdensome was not persuasive).  

• 10th Cir. Echon v. Sackett, 2016 WL 943485, at *2 (D. Colo. Jan. 27, 2016) (defendants’ discovery requests were 
overbroad because defendants did not provide court with information about people and entities from whom 
discovery was sought, requests were not limited to claims or defenses, and some requests were “outright 
offensive”).  

 
21 Court may rely on counsel’s representations.  
• 11th Cir. Hunter v. Corr. Corp. of Am., 2016 WL 943752, at *2 (S.D. Ga. Feb. 5, 2016) (court generally may rely 

on counsel’s representations about availability of responsive documents, absent suspicion that representation is 
false).  

• Cf. Elliott v. Superior Pool Prods., LLC, 2016 WL 29243, at *6 (C.D. Ill. Jan. 4, 2016) (defense counsel’s 
“factual contentions concerning the completeness of their document production to the Plaintiff have sufficient 
evidentiary support”).  

 
22 Burdens on each party. 
• 2d Cir. State Farm Mut. Auto. Ins. Co. v. Fayda, 2015 WL 7871037, at *2 (S.D.N.Y. Dec. 3, 2015) (amendments 

did not alter burdens on parties. Party seeking discovery must show that item is relevant, and party resisting 
discovery must show “undue burden or expense”).  

• 4th Cir. Eramo v. Rolling Stone, LLC, 2016 WL 304319, at *3–6 (W.D. Va. Jan. 25, 2016) (party who moves to 
compel discovery has initial burden of showing that information is discoverable. Party resisting discovery then has 
burden of proving that court should not grant motion to compel. Party resisting discovery may show that requested 
information is not relevant or is “of such marginal relevance that the potential harm occasioned by discovery 
would outweigh the ordinary presumption of broad discovery”).  

• 10th Cir. Ark. River Power Auth. v. Babcock & Wilson Co., 2016 WL 192269, at *4 (D. Colo. Jan. 15, 2016) 
(party seeking discovery has burden of establishing that “information sought is relevant to a claim or defense in 
the case. Once the discovery sought appears relevant, the party resisting discovery has the burden to establish lack 
of relevance or that the information is of such marginal relevance that the potential harm occasioned by the 
discovery outweighs the benefit of production”).  

• 11th Cir. Bright v. Frix, 2016 WL 1011441, at *1 (M.D. Fl. Jan. 22, 2016) (party who moves to compel discovery 
has initial burden of proving that requested information is relevant).  

 
23 Having to pay attorney’s fees in connection with discovery subpoena does not make discovery too 
burdensome.  
• McKinney/Pearl Rest. Partners, L.P. v. Metro. Life Ins. Co., 2016 WL 2609994, at *11 (N.D. Tex. May 6, 2016) 

(court denied plaintiff’s motion to squash subpoena for deposition finding that payment of attorney’s fees in 
connection with deposition is “not an undue burden under the circumstances”).  
 

24Affidavits or other evidentiary proof showing burden with specificity required.  
• 4th Cir. Ashmore v. Allied Energy, Inc. 2016 WL 301169, at *3 (D. S.C. Jan. 25, 2016) (court denied defendant’s 

claim that discovery was not proportional because defendant failed to “submit any documentation that either 
establishes the proposed cost of production or a cost estimate for an alternative form of production”). 

• 5th Cir. McKinney/Pearl Rest. Partners, L.P. v. Metro. Life Ins. Co., 2016 WL 98603, at *3 (N.D. Tex. Jan. 8, 
2016) (party resisting discovery must show that “requested discovery was overbroad, burdensome, or oppressive 
by submitting affidavits or offering evidence revealing the nature of the burden.”).  

• 10th Cir. Fish v. Kobach, 2016 WL 893787, at *1 (D. Kan. Mar. 8, 2016) (“[o]bjections based on undue burden 
must be clearly supported by an affidavit or other evidentiary proof of the time or expense involved in responding 
to the discovery request”).  

• 11th Cir. In re: Subpoena Upon NeJame Law, P.A., 2016 WL 1599831, at *5 (M.D. Fla. Apr. 21, 2016) 
(requested discovery was seemingly overbroad, but court nonetheless ordered it because party failed to provide 
evidence of any burden in retrieving, reviewing, or producing it). 
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25 Party requesting discovery may need to make showing.  
• McKinney/Pearl Rest. Partners, L.P. v. Metro. Life Ins. Co., 2016 WL 98603, at *3 (N.D. Tex. Jan. 8, 2016) (in 

opposition to resisting party’s showing, party seeking discovery “may well need to make its own showing of many 
or all of the proportionality factors, including the importance of the issues at stake in the litigation, the amount in 
controversy, the parties’ relative access to relevant information”).  
 

26 Unsupported assertions insufficient.  
• 2d Cir. LightSquared, Inc. v. Deere & Co., 2015 WL 8675377, at *5 (S.D.N.Y. Dec. 10, 2015) (court denied 

plaintiff’s request to search files of additional custodians based on plaintiff’s unsupported assertions).  
• 9th Cir. Dao v. Liberty life Assur. Co., 2016 WL 796095, at *5 (N.D. Cal. Feb. 23, 2016) (court found that 

plaintiff failed to show value of her case that exceeded actual damages and therefore burden and expense of broad 
discovery outweighed its likely benefits).  
 

27 Inferior access to information. 
• Duvall v. Bopco, 2016 WL 1268343, at *3 (E.D. La. April 1, 2016) (court denied plaintiff’s request to inspect and 

test barge equipment despite inferior access to information when Rule 34 inspection had already occurred and 
plaintiff retained engineering expert).  

 
28 Party cooperation. 
• 6th Cir. Rui He v. Rom, 2016 WL 909405, at *6 (N.D. Ohio Mar. 10, 2016) (court noted that “parties and their 

counsel ha[d] not made a sincere attempt to cooperate in pretrial discovery and thus encourage[d] all case 
participants to try to minimize further needless frustration, time, and expense associated with the discovery 
process”); see also Siriano v. Goodman Mfg. Co., L.P., 2015 WL 8259548, at *7 (S.D. Oh. Dec. 9, 2015) (court 
urged parties to “engage in further cooperate dialogue in an effort to come to an agreement regarding proportional 
discovery”).  

• 9th Cir. Martinelli v. Johnson & Johnson, 2016 WL 1458109, at *1 (E.D. Cal. Apr. 13, 2016) (parties agreed to 
ESI protocol, which provided that “counsel's zealous representation of them is not compromised by conducting 
discovery in a cooperative manner”); see also Wichansky v. Zowine, 2016 U.S. Dist. LEXIS 37065, at *5 (D. Ariz. 
March 22, 2016) (“‘parties share the responsibility’ to achieve Rule 1’s goal, and emphasizes that ‘[e]ffective 
advocacy is consistent with – and indeed depends upon – cooperative and proportional use’ of the rules of 
procedure. The parties should cooperate during trial to minimize delay and wasted time.”); Roberts v. Clark 
County Sch. Dist., 312 F.R.D. 594 (D. Nev. Jan. 11, 2016) (Chief Justice Robert’s Year-End report said that “Rule 
1 was expanded . . . to emphasize ‘the obligation of judges and lawyers to work cooperatively in controlling the 
expense and time demands of litigation.’”).  

 
29 Lawyers should work together.  
• 9th Cir. Roberts v. Clark County Sch. Dist., 312 F.R.D. 594 (D. Nev. Jan. 11, 2016) (Chief Justice Robert’s Year-

End report stated that lawyers representing adverse parties “have an affirmative duty to work together, and with 
the court, to achieve prompt and efficient resolutions of disputes”).  

• 10th Cir. Digital Ally, Inc. v. Util. Assocs., 2016 WL 1535979, at *2 (D. Kan. Apr. 15, 2016) (parties “engaged in 
discussions to resolve the issues of whether the information sought was, in fact, responsive to the previous 
discovery and whether Defendant was required to produce it. Those communications between the parties led to 
resolution of six categories of requests”).  
 

30 Burden on party seeking more than presumptive number of depositions.  
• Williams v. Am. Int'l Grp., Inc., 2016 WL 2747020, at *1 (M.D. Ala. May 2, 2016) (“party seeking to exceed the 

presumptive number of depositions must make a ‘particularized showing of why the discovery is necessary’” and 
“address Rule 26(b)(1)’s proportionality analysis”). 
 

31 Court’s failure to reference proportionality. 
• 1st Cir. Ferring Pharms. Inc. v. Braintree Labs., Inc., 2016 WL 829890, at *7 (D. Mass. Feb. 29, 2016) (failure of 

judge to “expressly reference proportionality in her ruling does not render her ruling contrary to law”).  
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• 3d Cir. CDK Glob., LLC v. Tulley Auto. Grp., Inc., 2016 WL 1718100, at *8 (D.N.J. Apr. 29, 2016) (district judge 

rejected plaintiff’s motion that magistrate judge failed to consider proportionality factors in denying discovery 
request). 

 
32 No priority among proportionality factors. 
• Bell v. Reading Hosp., 2016 WL 162991, at *2 (E.D. Pa. Jan. 14, 2016) (“no single factor is designed to outweigh 

the other factors in determining whether the discovery sought is proportional”).  
 
33 Requesting party does not have responsibility to address all proportionality considerations.  
• State Farm Mut. Auto. Ins. Co. v. Fayda, 2015 WL 7871037, at *2 (S.D.N.Y. Dec. 3, 2015) (Committee Note to 

2015 amendment explains that rule “does not place on the party seeking discovery the burden of addressing all 
proportionality considerations”).  
 

34 Boilerplate objections insufficient. 
• 8th Cir. Sprint Communs. Co. L.P. v. Crow Creek Sioux Tribal Court, 2016 WL 782247, at *5 (D.S.D. Feb. 26, 

2016) (“Amended Rule 34(b) now prohibits boilerplate objections”).  
• 9th Cir. Gibson v. SDCC, 2016 WL 845308, at *6 (D. Nev. Mar. 2, 2016) (boilerplate objections insufficient to 

show discovery should not be allowed).  
• Cf. Haines v. Cherian, 2016 WL 831946, at *7 (M.D. Pa. Feb. 29, 2016) (court sustained boilerplate objection 

that request was overly broad, unduly burdensome, and not reasonably calculated to lead to the discovery of 
admissible evidence).  

 
35 Discovery-objection request must be specific. 
• 4th Cir. Raab v. Smith & Nephew, Inc., 2016 WL 2587188, at *4 (S.D. W. Va. May 4, 2016) (defendant failed to 

provide specific objection to discovery requests).  
• 5th Cir. Allen-Pieroni v. Sw. Corr., LLC, 2016 WL 1750325, at *4 (N.D. Tex. May 2, 2016) (“[p]arty seeking to 

resist discovery on these grounds still bears the burden of making a specific objection and showing that the 
discovery fails the proportionality calculation mandated by Rule 26(b) by coming forward with specific 
information to address”); see also Orchestratehr, Inc. v. Trombetta, 2016 WL 1555784, at *24 (N.D. Tex. Apr. 
18, 2016) (same); Holmes v. N. Tex. Health Care Laundry Coop. Ass’n, 2016 WL 1366269, at *5 (N.D. Tex. Apr. 
6, 2016) (party resisting discovery “bears the burden of making a specific objection and showing that the 
discovery fails the proportionality calculation mandated by Rule 26(b)”); Robinson v. Dallas County Cmty. 
College Dist., 2016 WL 1273900, at *3 (N.D. Tex. Feb.18, 2016) (“party resisting discovery must show 
specifically how each discovery request is not relevant or otherwise objectionable”).  

• 8th Cir. Sprint Communs. Co. L.P. v. Crow Creek Sioux Tribal Court, 2016 WL 782247, at *5 (D.S.D. Feb. 26, 
2016) (objecting party must “state with specificity the grounds for objecting, including the reasons” and “whether 
any responsive materials are being withheld”).  

• 10th Cir. Digital Ally, Inc. v. Util. Assocs., 2016 WL 1535979, at *4 (D. Kan. Apr. 15, 2016) (court overruled 
defendant’s objections to discovery requests because defendant failed to expound upon objections to discovery’s 
proportionality and relevance); see also Fish v. Kobach, 2016 WL 893787, at *1 (D. Kan. Mar. 8, 2016) 
(“[o]bjections based on undue burden must be clearly supported by an affidavit or other evidentiary proof of the 
time or expense involved in responding to the discovery request”).  

 
36 Prioritization of discovery.  
• Loop AI Labs Inc v. Gatti, 2016 WL 1273914, at *1 (N.D. Cal. Feb. 5, 2016) (court ordered parties to “prioritize 

determining what can be provided without controversy first, and then produce that material expeditiously, rather 
than using formalistic discovery disputes and objections at the margins as an excuse to delay any production”).  

 
37 Ordering parties to meet-and-confer. 
• Bank of Am., N.A. v. Sfr Invs. Pool 1 LLC, 2016 WL 2843802, at *1 (D. Nev. May 12, 2016) (court ordered 

parties to meet and confer to discuss whether defendant could seek “supplementation of . . . written responses, 
conduct a follow-up Rule 30(b)(6) deposition, or possibly both”); see also	FTC v. DIRECTV, Inc., 2016 WL 
1741137, at *2 (N.D. Cal. May 3, 2016) (court ordered parties to meet-and-confer to determine if they could agree 
on narrower production).	
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38 Chief Justice Roberts urges greater judicial-case management. 
• 7th Cir. Noble Roman's, Inc. v. Hattenhauer Distrib. Co., 2016 WL 1162553, at *4 (S.D. Ind. Mar. 24, 2016) 

(amendments designed to emphasize judicial management of discovery process, “especially for those cases in 
which the parties do not themselves effectively manage discovery”).  

• 8th Cir. Sprint Communs. Co. L.P. v. Crow Creek Sioux Tribal Court, 2016 WL 782247, at *4 (D.S.D. Feb. 26, 
2016) (Chief Justice Robert’s Year-End report on the federal judiciary addresses 2015 amendments).  

• 9th Cir. Roberts v. Clark County Sch. Dist., 312 F.R.D. 594 (D. Nev. Jan. 11, 2016) (as explained by Chief Justice 
Roberts in his Year-End Report, amendments “may not look like a big deal at first glance, but they are.” He went 
on to say that accomplishing the amendments’ goals will only occur “if the entire legal community, including the 
bench, bar, and legal academy, step up to the challenge of making real change”); see also Gibson v. SDCC, 2016 
WL 845308, at *4 (D. Nev. Mar. 2, 2016) (“Chief Justice Roberts asked federal judges [in his Year-End report] 
‘to take on a stewardship role, managing their cases from the onset rather than allowing parties alone to dictate the 
scope of discovery’ and to actively engage in case management to ‘identify the critical issues, determine the 
appropriate breadth of discovery, and curtail dilatory tactics, gamesmanship, and procedural posturing’”). 

• 10th Cir. XTO Energy, Inc. v. ATD, LLC, 2016 WL 1730171, at *18 (D.N.M. Apr. 1, 2016) (Chief Justice Roberts 
explained that proportionality “assessment may, as a practical matter, require ‘judges to be more aggressive in 
identifying and discouraging discovery overuse by emphasizing the need to analyze proportionality before 
ordering production of relevant information’”). 

• D.C. Cir. United States ex rel. Shamesh v. Ca., Inc., 2016 WL 74394, at *7 (D.D.C. Jan. 6, 2016) (Rule 26 
proportionality factors “‘encourage judges to be more aggressive in identifying and discouraging discovery 
overuse and to make proportionality considerations unavoidable’”).  
 

39 Court and parties share responsibility for ensuring discovery is proportional. 
• 7th Cir. Noble Roman's, Inc. v. Hattenhauer Distrib. Co., 2016 WL 1162553, at *4 (S.D. Ind. Mar. 24, 2016) 

(courts and parties share responsibility for applying proportionality requirements to discovery requests).  
• 9th Cir. Salazar v. McDonald Corp., 2016 WL 736213, at *2 (N.D. Cal. Feb. 25, 2016) (“[u]nder the Court’s 

reading, the revised rule places a shared responsibility on all parties to consider the factors bearing on 
proportionality before propounding discovery requests, issuing responses and objections, or raising discovery 
disputes before the courts”); Goes Int’l, AB v. Dodur Ltd., 2016 WL 427369, at *4 (N.D. Cal. Feb. 4, 2016) 
(“parties and the court have a collective responsibility to consider proportionality of all discovery and consider it 
in resolving discovery disputes”).  

 
40 Lawyers should rely on common-sense concept of proportionality.  
• Roberts v. Clark County Sch. Dist., 312 F.R.D. 594 (D. Nev. Jan. 11, 2016) (Chief Justice Robert’s Year-End 

report said that “fundamental principle of amended Rule 26(b)(1) is that ‘lawyers must size and shape their 
discovery requests to the requisites of the case’”).  
 

41 Court should consider proportionality in absence of motion. 
• 5th Cir. Orchestratehr, Inc. v. Trombetta, 2016 WL 1555784, at *23 (N.D. Tex. Apr. 18, 2016) (court must 

consider proportionality in absence of motion); see also Harrison v. Wells Fargo Bank, N.A., 2016 WL 1392332, 
at *4 (N.D. Tex. Apr. 8, 2016) (same); Holmes v. N. Tex. Health Care Laundry Coop. Ass’n, 2016 WL 1366269, 
at *5 (N.D. Tex. Apr. 6, 2016) (same); Areizaga v. ADW Corp., 2016 WL 1305065, at *4 (N.D. Tex. Apr. 4, 
2016) (same); Curtis v. Metro. Life Ins. Co., 2016 WL 687164, at *3 (N.D. Tex. Feb. 19, 2016) (same).  

• 10th Cir. Rowan v. Sunflower Elec. Power Corp., 2016 WL 2772210, at *4 (D. Kan. May 13, 2016) (Even if 
parties do not mention proportionality, court has “obligation to limit the frequency or extent of discovery if it 
determines that: (i) the discovery sought is unreasonably cumulative or duplicative, or can be obtained from some 
other source that is more convenient, less burdensome, or less expensive; (ii) the party seeking discovery has had 
ample opportunity to obtain the information by discovery in this action; or (iii) the proposed discovery is outside 
the scope permitted by the rule”). 

 
42 Establishing ESI-production protocols.  
• Martinelli v. Johnson & Johnson, 2016 WL 1458109, at *1 (E.D. Cal. Apr. 13, 2016) (court established protocols 

to “facilitate the just, speedy, and inexpensive completion of discovery of ESI and hardcopy documents and to 
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promote, whenever possible, the early resolution of disputes, including any disputes pertaining to scope or costs 
regarding the discovery of ESI without Court intervention”). 
 

43 Approaches to timely and efficiently resolving discovery disputes. 
• 3d Cir. Vay v. Huston, 2016 WL 1408116, at *5 (W.D. Pa. Apr. 11, 2016) (court gave parties “myriad 

opportunities” to “meet and confer and resolve [discovery disputes] amicably”).  
• 6th Cir. Siriano v. Goodman Mfg. Co., L.P., 2015 WL 8259548, at *7 (S.D. Oh. Dec. 9, 2015) (court urged parties 

to “engage in further cooperate dialogue in an effort to come to an agreement regarding proportional discovery”).  
 

44 “Threat” of unannounced participation by judge in Rule 26(f) meet-and–confer employed as prophylactic 
case-management technique to lessen frequency of lawyer disputes.  
• Loop AI Labs Inc v. Gatti, 2016 WL 1273914, at *1 (N.D. Cal. Feb. 5, 2016) (parties ordered to “provide the 

Court . . . dial-in information and an agenda for the standing meet-and-confer teleconference 24 hours before each 
call” so that “Court may join these calls at any time without notice to monitor the parties' conduct”).  

 
45 Targeted discovery. 
• 2d Cir. Sibley v. Choice Hotels Int’l, 2015 WL 9413101, at *2 (E.D.N.Y. Dec. 22, 2015) (court defined disputed 

issues and provided for “limited targeted discovery” that was “proportional to the needs of the case”). 
• 9th Cir. Oracle Am., Inc. v. Google, Inc., 2015 WL 7775243, at *2 (N.D. Cal. Dec. 3, 2015) (because parties 

represented that they needed “limited targeted discovery” and failed to address proportionality factors, court 
allowed plaintiff to choose ten additional custodians from its original list of 22 custodians to search for relevant 
information); see also O’Connor v. Uber Techs., 2016 WL 107461, at *4 (N.D. Cal. Jan. 11, 2016) (court denied 
defendant’s overly broad discovery request, noting however, that defendant would have been entitled to targeted 
discovery).  

 
46 Identifying discoverable information available at beginning of case. 
• Meeker v. Life Care Ctrs. Of Am., 2016 WL 1403335, at *7 (D. Colo. Apr. 11, 2016) (court explained that had 

defendant identified information available at beginning of case, “the court could have used its judicial resources 
expended in the informal discovery conferences discussing and evaluating concrete facts about the burdens and 
benefits of the requested discovery, instead of generalities”). 	
 

47 Court may order focused discovery.  
• 5th Cir. Hahn v. Hunt, 2016 WL 1587405, at *3 (E.D. La. Apr. 20, 2016) (court limited discoverable information 

from third party, including information from his deposition, to materials relevant to disputed issues).  
• 6th Cir. Wilmington Trust Co. v. AEP Generating Co., 2016 WL 860693, at *3 (S.D. Ohio Mar. 7, 2016) (court 

ordered defendants “to search the records of the four persons they believe to be the most likely to have such 
records”).  

• 7th Cir. Robinson v. Gateway Tech. Coll., 2016 WL 344959, at *4 (E.D. Wis. Jan. 26, 2016) (“[t]o further the 
application of the proportionality standard in discovery, requests for production of ESI and related responses 
should be reasonably targeted, clear, and as specific as practicable”).  

• 10th Cir. Meeker v. Life Care Ctrs. Of Am., 2016 WL 1403335, at *2 (D. Colo. Apr. 11, 2016) (court ordered 
defendants to search for emails using list of relevant search terms).  

 
48 Early focused discovery may make full discovery request unnecessary.  
• Wide Voice, LLC v. Sprint Commc’ns. Co. L.P., 2016 WL 155031, at *2 (D. Nev. Jan. 12, 2016) (“[t]he parties 

and court should consider sequencing discovery to focus on those issues with the greatest likelihood to resolve the 
case, and the biggest bang-for the buck at the outset, with more discovery, later, as the case deserves”) (quoting 
Laurence Pulgram, ABA).  
 

49 Defendant requested targeted discovery.  
• LightSquared, Inc. v. Deere & Co., 2015 WL 8675377, at *2 (S.D.N.Y. Dec. 10, 2015) (defendants asked court to 

order “initial, targeted discovery” concerning one element of cause of action).  
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50 Court may order sequenced discovery. 
• 6th Cir. Siriano v. Goodman Mfg. Co., L.P., 2015 WL 8259548, at *7 (S.D. Oh. Dec. 9, 2015) (court scheduled 

discovery conference to discuss whether discovery would proceed in phases).  
• 9th Cir. Wide Voice, LLC v. Sprint Commc’ns. Co. L.P., 2016 WL 155031, at *2 (D. Nev. Jan. 12, 2016) (court 

ordered sequenced discovery to focus on issues that are most likely to resolve case).  
 
51 Deposing same individual twice.  
• 9th Cir. Salazar v. McDonald Corp., 2016 WL 736213, at *4 (N.D. Cal. Feb. 25, 2016) (court denied request for 

second deposition because it was made too late in litigation, acknowledging that “second deposition may have 
made sense months ago”); see also Cisco Sys. V. Arista Networks, Inc., 2016 632000, at *2 (N.D. Cal. Feb. 17, 
2016) (court denied request to depose witnesses exceeding ten permitted by rule because defendant failed to show 
particularized need).  

• 10th Cir. Merlin v. Crawford, 2016 WL 814580, at *3 (D. Colo. Mar. 2, 2016) (court denied defendants’ motion 
to depose non-party witnesses second time so as to videotape their testimony for use at trial because burden 
outweighed likely benefits).  

 
52 Preference for pre-motion conference over motion practice.  
• 2d Cir. Vaigasi v. Solow Mgmt. Corp., 2016 WL 616386, at *3-7 (S.D.N.Y. Feb. 16, 2016) (court held multiple 

discovery conferences with parties to resolve discovery disputes). 
• 3d Cir. CDK Glob., LLC v. Tulley Auto. Grp., Inc., 2016 WL 1718100, at *2 (D.N.J. Apr. 29, 2016) (magistrate 

judge held telephone conference on quashing subpoena seeking discovery); Vay v. Huston, 2016 WL 1408116, at 
*10 (W.D. Pa. Apr. 11, 2016) (lawyers’ “reliance on email communications is unavailing,” as substitute for 
conferences under local practices); see also Bell v. Reading Hosp., 2016 WL 16299, at *1 (E.D. Pa. Jan. 14, 2016) 
(court held telephone discovery conference).  

• 5th Cir.	InforMD, LLC v. DocRX, Inc., 2016 WL 2343854, at *2 (M.D. La. May 3, 2016) (court held in-court 
status conference to consider discovery issues); see also Krantz v. State Farm Fire & Cas. Co., 2016 WL 320148, 
at *1 (M.D. La. Jan. 25, 2016) (parties held discovery conference). 

• 8th Cir. Perez v. KDP Hosp., LLC, 2016 WL 2746926, at *1 (W.D. Mo. May 6, 2016) (court held telephone 
conference to hear argument on disputed discovery issues). 

• 9th Cir. Wichansky v. Zowine, 2016 U.S. Dist. LEXIS 37065, at 3 (D. Ariz. March 22, 2016) (“The Court, which 
seeks to avoid delay and expense by hearing discovery disputes in telephone conferences without the filing of 
motions (allowing expedited briefing where needed), has held 10 separate discovery dispute conference calls with 
parties.”). 

• 10th Cir. Meeker v. Life Care Ctrs. Of Am., 2016 WL 1403335, at *7 (D. Colo. Apr. 11, 2016) (court held several 
informal discovery conferences). 

• Cf. Crawfish Producers Ass’n- W. v. Mallard Basin, Inc., 2015 WL 8074260, at *3 (W.D. La. Dec. 4, 2015) (court 
ordered that “all proposed specific discovery requests not agreed to by the Defendants shall first be presented to 
the Magistrate Judge with a request and justification for the allowance of the discovery.” Defendants had not 
followed practice ordered by judge).  

 
53 Pre-motion conference informal letter in lieu of motion and brief.  
• 3d Cir. Bell v. Reading Hosp., 2016 WL 16299, at *1 (E.D. Pa. Jan. 14, 2016) (plaintiffs submitted “informal 

motion to compel”).  
• 9th Cir. Loop AI Labs Inc v. Gatti, 2016 WL 1273914, at *1 (N.D. Cal. Feb. 5, 2016) (court ordered parties to 

submit briefs of “no more than 5 pages regarding the Court's authority to require the parties to bear the cost of a 
discovery Special Master absent the parties' agreement to do so”); Salazar v. McDonald Corp., 2016 WL 736213, 
at *1 (N.D. Cal. Feb. 25, 2016) (parties filed joint letter addressing failure to respond to discovery requests).  

 
54 Alternative discovery tools may be less expensive. 
• 8th Cir. Labrier v. State Farm Fire & Cas. Co., 2016 WL 2689513, at *5 (W.D. Mo. May 9, 2016) (party ordered 

to respond to interrogatories in lieu of producing documents, which it claimed would be burdensome). 
• 9th Cir. Ballentine v. Las Vegas Metro. Police Dep't, 2016 WL 2743504, at *7 (D. Nev. May 9, 2016) (“[w]here 

responsive information can be provided more accurately and with less burden through one method of discovery, 
that method should be used”). 
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55 Party must state if documents being withheld.  
• 8th Cir. Sprint Communs. Co. L.P. v. Crow Creek Sioux Tribal Court, 2016 WL 782247, at *5 (D.S.D. Feb. 26, 

2016)(objecting party must “state with specificity the grounds for objecting, including the reasons” and “whether 
any responsive materials are being withheld”).  

• 9th Cir. Brown v. Dobler, 2015 WL 9581414, at *4 (D. Idaho Dec. 29, 2015) (party must state if there are 
documents withheld because of objections to discovery requests).  

• 10th Cir. Echon v. Sackett, 2016 WL 943485, at *4 (D. Colo. Jan. 27, 2016) (party must state if there are 
documents withheld because of objections to discovery requests).  
 

56 Court may order cost-shifting. 
• 4th Cir. Ashmore v. Allied Energy, Inc. 2016 WL 301169, at *2 (D. S.C. Jan. 25, 2016) (court may order cost-

shifting under Rule 26(c)). 
• 7th Cir. Knauf Insulation, LLC v. Johns Manville Corp., 2015 WL 7089725, at *3 (S.D. Ind. Nov. 13, 2015) (court 

ordered plaintiff to bear costs of responding to discovery request from 38 email custodians if search did not yield 
at least 500 relevant documents).  

• Cf. Graham & Co. v. Liberty Mut. Fire Ins. Co., 2016 WL 1319697, at *11 (N.D. Ala. Apr. 5, 2016) (court 
refused to order cost-shifting and “defer[ed] to the parties to work out payment of complying with discovery 
costs”).  

 
57 Presumption that responding party bears costs of complying with discovery requests.  
• 4th Cir. Ashmore v. Allied Energy, Inc. 2016 WL 301169, at *2 (D. S.C. Jan. 25, 2016) (“[i]n determining whether 

to shift the costs of discovery to the requesting party, factors to consider include: (1) the specificity of the 
discovery requests; (2) the likelihood of discovering critical information; (3) the availability of such information 
from other sources; (4) the purposes for which the responding party maintains the requested data; (5) the relative 
benefit to the parties of obtaining the information; (6) the total cost associated with production; (7) the relative 
ability of each party to control costs and its incentive to do so; and (8) the resources available to each party.”). 

• 7th Cir. Knauf Insulation, LLC v. Johns Manville Corp., 2015 WL 7089725, at *3 (S.D. Ind. Nov. 13, 2015) 
(“presumption is that the responding party pays for discovery requests”). 

• 8th Cir. Labrier v. State Farm Fire & Cas. Co., 2016 WL 2689513, at *5 (W.D. Mo. May 9, 2016) (because of its 
interest in keeping its computer system secret, defendant was ordered to bear “cost of doing any additional 
programming to pull out the information required by the [plaintiff’s] interrogatories”). 
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