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Memorandum 
 

To:  LCJ Discovery Committee 
Date:  April 28, 2017 
Re:  Inherent Authority & Rule 37(e) 
From:  Tom Allman  

 
Scope of Rule 37(e) 

 
After fine-tuning at the April 2014 meeting of the Rules Committee, Amended Rule 37(e) 

authorizes use of its listed measures only “[i]f electronically stored information that should have 
been preserved in the anticipation or conduct of litigation is lost because a party failed to take 
reasonable steps to preserve it, and it cannot be restored or replaced through additional discovery.” 

 
Where the loss information is in the form of documents or tangible things, courts simply 

ignore Rule 37(e).  A number of courts considering spoliation of surveillance video tapes, recorded 
digitally, have also ignored the Rule in favor of applying their inherent authority.1 

 
The Issue 
 
Several recent courts have held that if the threshold conditions to Rule 37(e) are not shown 

to exist, then spoliation of ESI may be addressed without regard to limitations on use of adverse 
inferences in the Rule.    Thus, in US v. Capitol Supply, 2017 WL 1422364, at *10 (D.D.C. April 
19 2017), the court held that “by its express terms, Rule 37(e) does not govern” because “‘the data 
was not overwritten “in the anticipation or conduct of litigation’” but in violation of the defendant’s 
regulatory and contractual obligations.”  In Hsueh v. New York, 2017 WL 1194706 (S.D.N.Y. 
March 31, 2017), a court held that Rule 37(e) did not apply “because [the party] took specific 
action to delete [ESI]” under circumstances which did not implicate over-preservation concerns, 
to which the Rule is confined.     

 
In Aguility Public Whsg. v. DOD, 2017 WL 1214424 (D.D.C. March 30, 2017) the current 

Chair of the Rules Committee affirmed that measures under inherent authority are available when 
ESI can be replaced from another source,” citing CAT3 v. Black Lineage, 164 F. Supp.3d 488, 496-
98 (S.D.N.Y. 2016). 

 
Does that mean that if a party took reasonable steps to preserve ESI, it has not achieved a 

safe harbor from sanctions, but that, since the Rule is inapplicable, a court may nonetheless address 
any failure to preserve under Residential Funding?  

                                                 
1 Similarly, a number of courts have simply found it to be unjust to apply the Rule if the conduct at issue occurred 
prior to December 1, 2015.  
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Committee Note 
 
The Committee Note provides that the Rule “replaces the 2006 Rule.” It authorizes and 

specifies measures a court may employ if information that should have been preserved is lost, and 
specifies the findings necessary to justify these measures.  It therefore forecloses reliance on 
inherent authority or state law to determine when certain measures should be used.” (emphasis 
added) 2   

 
Judge Francis opined in CAT3 that the quoted language “means, for instance, that a court 

could not rely on one of those other sources of authority to dismiss as a sanction for merely 
negligent destruction of evidence, as would have been the case under Residential Funding.”3   That 
is probably accurate if the rule applies, since the Supreme Court in Dietz v. Bouldin, __U.S. __, 
136 S. Ct. 1885, 1892 (2016), held that inherent powers should not be used when “contrary to any 
express grant of or limitation on the district court’s power contained in a rule or statute.”   

 
However, what if the rule is inapplicable by its express terms?  Did the Supreme Court or 

Congress intend to preempt the use of inherent authority when “certain measures” like adverse 
inferences are sought in the absence of the Rule?4    The Committee Report sent to Congress states 
that the Rule “rejects cases such as Residential Funding [citation] that authorize the giving of 
adverse-inference instructions on a finding of negligence or gross negligence.”   Congress did not 
object.5   While the rejection of Residential Funding logic appears only in the Committee Note 
and the Report to Congress, not the text of the rule, the stated intent is unambiguous, although the 
extent of its coverage is ambiguous. 

 
The issue remains open.   As the Supreme Court stated in Chambers v. NASCO, however, 

courts should “ordinarily apply the [civil] Rule[s]” rule rather than the inherent power.6    Perhaps 
that includes finding that a party that undertakes “reasonable steps” is entitled to also claim the 
protection of “intent to deprive” even if the Rule itself is otherwise inapplicable. 

 

                                                 
2 The legislative history of the Note is that the “forecloses” language came into play when the Rule 
occupied the entire field of spoliation, before it was “cut back” to an ESI only rule. 
3 164 F. Supp.3d at 497.   His subsequent law review article on the topic does not face the question of 
what would happen if the court found that the rule was inapplicable because the party took “reasonable 
steps.”    See Hon. James C. Francis IV and Eric P. Mandel, Limits on Limiting Inherent Authority: Rule 
37(e) and the Power to Sanction, 17 SEDONA CONF. J.  613, 657 (2016)(“the limitation of sanctions 
specified in Rule 37(e)(2) to instances of spoliation resulting from the specific intent to deprive another 
party of the information in the litigation is not a gap to be filled by the exercise of inherent authority”). 
4 Cf. Coventry Heath Care of Mo. V. Nevils, 581 U.S. ___ (2017)(finding preemption where a statute 
provided that it “shall supersede and preempt any State or local law, or any regulation issued thereunder, 
which relates to [at specific topic]”). 
5 The explanation for the rejection was clearly stated in the Committee Report which was furnished to 
Congress.  See Memorandum, Campbell to Sutton, June 14, 2014.   Reproduced at 305 F.R.D. 457, 512 at 
528-529 (2015).   The Supreme made some suggestions for changes to the Committee Notes associated 
with the 2015 Amendments, but not Rule 37(e). 
6 501 U.S. 32, 50 (1991). 


