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Memorandum 
 

To:  LCJ Discovery Committee 
Date:  April 29, 2017 
Re:  Reasonable Steps & Rule 37(e) Scope 
From:  Tom Allman  

 
Scope of Rule 37(e) 

 
Amended Rule 37(e) applies “[i]f electronically stored information that should have been 

preserved in the anticipation or conduct of litigation is lost because a party failed to take reasonable 
steps to preserve it, and it cannot be restored or replaced through additional discovery.” 

 
When applicable, the rule permits presumptions and adverse inferences if a party “acted 

with the intent to deprive another party of the information’s use in litigation.”   Thus, as the Chair 
of the Rules Committee recently noted in Agility Public Wrhsg. v. DOD, “[t]his provision 
forecloses a court’s reliance on its inherent authority to order remedial measures for the loss of 
[ESI], at least in factual situations to which the rule applies.”1 

 
The Issue 
 
Is Rule 37(e) inapplicable when any of the threshold conditions are not met?  For example, 

when a responding party demonstrates that it took reasonable steps to preserve ESI, but some ESI 
is nonetheless lost, may a court then address any failure to preserve under Residential Funding 
without showing a lack of “intent to deprive”?  

 
Analysis 
 
In CAT3 v. Black Lineage,2 the court acknowledged that if missing ESI was restored or 

replaced, the Rule would not apply and inherent authority measures would be available. 3     In US 
v. Capitol Supply, the court held that Rule 37(e) did not apply to the overwriting of data because 
it was not overwritten “in the anticipation or conduct of litigation” but in violation of the 
defendant’s regulatory and contractual obligations.4   In Hsueh v. New York, 2017 WL 1194706 
(S.D.N.Y. March 31, 2017), a court held that Rule 37(e) did not apply “because [the party] took 

                                                 
1 2017 WL 1214424, at *2 (D.D.C. March 30, 2017)(citing to the 2015 Committee Note).   
2 164 F.Supp.3d 488 (S.D.N.Y. Jan. 12, 2016).  
3 Id. at 497 (but finding that the offer of “near-duplicate emails showing different addresses” does not 
restore or replace the missing mails since it casts doubts on the authenticity of both). 
4 2017 WL 1422364, at *10 (D.D.C. April 19 2017). 
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specific action to delete [ESI]” under circumstances which did not implicate over-preservation 
concerns, to which the Rule is confined.     

  
Committee Note 
 
The Committee Note provides that the Rule “replaces the 2006 Rule. It authorizes and 

specifies measures a court may employ if information that should have been preserved is lost, and 
specifies the findings necessary to justify these measures.  It therefore forecloses reliance on 
inherent authority or state law to determine when certain measures should be used.” (emphasis 
added).5    

 
Judge Francis opined in CAT3 that the quoted language “means, for instance, that a court 

could not rely on one of those other sources of authority to dismiss as a sanction for merely 
negligent destruction of evidence, as would have been the case under Residential Funding.”6   That 
is certainly accurate if the rule applies, since the Supreme Court in Dietz v. Bouldin, __U.S. __, 
136 S. Ct. 1885, 1892 (2016), held that inherent powers should not be used when “contrary to any 
express grant of or limitation on the district court’s power contained in a rule or statute.”     
However, what if the rule is inapplicable because the party actually took “reasonable steps” and 
ESI was still missing?   

 
Reasonable Steps 
 
Negligent preservation conduct may or may not be deemed sufficient to find that a party 

did not take “reasonable steps” to preserve and thus make the Rule applicable by its express terms.7    

However, that conclusion is not automatic or per se.   Rather, “the better approach is to 
consider [the failure to adopt good preservation practices] as one factor” to consider in assessing 
conduct.8   It may be consistent with taking “reasonable steps” for a party to delay in imposing 
litigation holds9 or to fail to retain ephemeral ESI unlikely to be sought in discovery10 or to fail to 
interrupt auto-deletion functions when alternative methods are available.11    

Assume for a moment that the party did take reasonable steps.  Did the Supreme Court or 
Congress intend to require the foreclosure of “certain measures” absent a finding of “intent to 

                                                 
5 The “forecloses” language first came into play when the Rule occupied the entire field of spoliation, 
before it was “cut back” to an ESI only rule. 
6 164 F. Supp.3d at 497.    
7 Wali Muhammad v. Mathena, 2017 WL 395225 (W.D. Va. Jan.27, 2017)( negligent conduct  was 
sufficient to show a failure to take reasonable steps).   
8 Chin v. Port Authority, 685 F.3d 135, 162 (2nd Cir. 2012)(“Contra Pension Comm. of Univ. of Montreal 
Pension Plan v. Banc of Am Secs., LLC, 685 F. Supp. 2d 456, 464-65 (S.D.N.Y. 2010)”).   
9 Siggers v. Campbell, 2014 WL 4978655, at *3 (E.D. Mich. Oct. 6, 2014). 
10 Paice LLC v. Hyundai Motor Company, 2015 WL 4984198 (D. Md. Aug. 18, 2005).  
11 Mead v. Travelers, 2014 WL 6832914, at *2 (E.D. Pa. Dec. 4, 2014)(failure to interrupt auto-
destruction of notice of intent to cancel). 
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deprive” when the rule does not apply?12    The Committee Report sent to Congress states that the 
Rule “rejects cases such as Residential Funding [citation] that authorize the giving of adverse-
inference instructions on a finding of negligence or gross negligence.”   Congress did not object.13   
While the rejection of Residential Funding logic appears only in the Committee Note and the 
Report to Congress, not the text of the rule, the stated intent is unambiguous, although the extent 
of its coverage is ambiguous. 

 
It would seem disingenuous to conclude that the safe harbor protection intended for a party 

that took “reasonable steps” had the unintended consequence of authorizing courts applying 
Residential Funding to have a second bite of the apple.    In short, it is unjust to do so. 

 
Conclusion 
 
The issue remains open and may, indeed, be largely theoretical if courts conclude that a 

party cannot be deemed to have taken reasonable steps if it fails to meet good preservation 
practices. 14     However, that would undercut one of the prime motivations for the Rule, and deprive 
parties of their reasonable expectation at the core of reducing over-preservation.     A better result 
would be for courts to conclude that a party that takes reasonable steps has satisfied its duty to 
preserve whatever the source of authority cited for any further sanctions, and that no further 
remedies are available.   

 

                                                 
12 Cf. Coventry Heath Care of Mo. V. Nevils, 581 U.S. ___ (2017)(finding preemption where a statute 
provided that it “shall supersede and preempt any State or local law, or any regulation issued thereunder, 
which relates to [at specific topic]”). 
13 The explanation for the rejection was clearly stated in the Committee Report which was furnished to 
Congress.  See Memorandum, Campbell to Sutton, June 14, 2014.   Reproduced at 305 F.R.D. 457, 512 at 
528-529 (2015).   The Supreme made some suggestions for changes to the Committee Notes associated 
with the 2015 Amendments, but not Rule 37(e). 
14 Judge Francis, in a law review article written after CAT3 appears to have unequivocally answered the 
question in favor of foreclosing use of inherent authority when there is not intent to deprive, even if the 
Rule is, on its face, inapplicable.  See Hon. James C. Francis IV and Eric P. Mandel, Limits on Limiting 
Inherent Authority: Rule 37(e) and the Power to Sanction, 17 SEDONA CONF. J.  613, 660 (2016)(“Are 
there also situations where the Rule is inapplicable but inherent authority is precluded?  One such instance 
arises when information is lost as the result of negligent conduct by the party that had a duty to preserve.  
. . . by its terms, the Rule does not authorize such serious sanctions where the spoliation is merely 
negligent”). 


