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Amended Rule 37(e) of the Federal Rules of Civil Procedure (“Rule 37(e)”) became 

effective on December 1, 2015, replacing an earlier version added in 2006.   From a 
cautious attempt to temper the tendency to ignore good faith operations of electronic 
systems, and despite an original, flawed attempt to over-think the process in 2013, it has 
emerged as a pithy, focused restatement of the best thinking on spoliation remedies.2      

 
The rule has been referred to or applied in over one hundred appellate and district 

court opinions.3  This includes pending cases, since it is, in some respects, is more lenient 
than the rules which apply to “non-electronic” spoliation.4   Over sixty decisions, including  
a number of appellate courts,5 have ignored the rule, often without explanation.6  

    
This memorandum assesses the impact of the rule and contrasts its use with 

decisions involving the use of inherent sanctioning authority in addressing spoliation.   
 

Introduction 
 
Spoliation involves the destruction or significant alteration of evidence or the 

failure to preserve property for another’s use as evidence in pending or reasonably 

                                                 
1 © 2016 Thomas Y. Allman.  Mr. Allman is a retired General Counsel and Chair Emeritus of the Sedona 
Conference® Working Group 1 on Electronic Discovery.  A version of this Paper is scheduled for 
publication in JUDICATURE in the Spring of 2017. 
2 Thomas Y. Allman, The 2015 Civil Rules Package as Transmitted to Congress, 16 THE SEDONA CONF. J.  
1, 28-32 (2015)(according to the Subcommittee Chair, the initial proposal was ‘not the best that we can 
do’”)(hereinafter “Allman”). 
3 This includes three key appellate decisions.   Appelbaum v. Target, 831 F.3d 740 (6th Cir. Aug. 2, 2016); 
Mazzei v. The Money Store, 656 Fed. Appx. 558 (2nd Cir. July 15, 2016); Roadrunner Transp. v. Tarwater, 
642 Fed. Appx. 759 (9th Cir. March 18, 2016). 
4 Konica Minolta Business Solutions v. Lowery Corporation, 2016 WL 4537847, at *3 (E.D. Mich. Aug. 31, 
2016)(the “spirit and principles” have not materially changed in a manner adverse” to the moving party). 
5 Alston v. Park Pleasant, 2017 WL 627381 (3rd. Cir. Feb. 15, 2017); Champion Pro Consulting v. Impact 
Sports, 845 F.3d 104 (4th Cir. Dec. 22, 2016); Organik Kimya v. ITC, 2017 WL 604689 (Fed. Cir. Feb. 15, 
2017); Rife v. Okla. Dept. of Public Safety [846 F.3d 1119] (10th Cir. Jan. 23, 2017) 
6 A memorandum (Amended Rule 37(e): Appendices) is available from the Author which summarizes all 
the reported decisions which involve losses of ESI whether or not they cite the Rule.    
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foreseeable litigation in violation of a duty to preserve.7   The duty to preserve is owed to 
courts, not parties, and its enforcement is essential to assuring the integrity of the trial 
process.  While traditionally enforced under inherent powers, Rule 37(e) provides guidance 
for measures which apply to the loss of ESI which should have been preserved. 

 
The structure of the revised rule reflects public comments that urged “an alternative 

focus on ‘curative measures’ in the absence of bad faith.”8   It specifies the findings needed 
to justify use of measures it authorizes and applies only to parties - not to non-parties or 
counsel – as follows:  
 

“Failure to Preserve Electronically Stored Information.  If electronically 
stored information that should have been preserved in the anticipation or 
conduct of litigation is lost because a party failed to take reasonable steps 
to preserve it, and it cannot be restored or replaced through additional 
discovery, the court: (1) upon finding prejudice to another party from loss 
of the information, may order measures no greater than necessary to cure 
the prejudice; or (2) only upon finding that the party acted with the intent to 
deprive another party of the information’s use in the litigation may:  (A) 
presume that the lost information was unfavorable to the party; (B) instruct 
the jury that it may or must presume the information was unfavorable to the 
party; or (C) dismiss the action or enter a default judgment.”   (new material 
underlined) 
 
A key difference from practice in some Circuits utilizing inherent powers is that 

merely negligent conduct is not sufficient to justify imposition of an adverse inference or 
other harsh measures.   Rule 37(e) requires a finding of “intent to deprive,” thus rejecting 
Residential Funding, 306 F.3d 99 (2nd Cir. 2002) and its progeny.   As explained by the 
Committee Note, “the better rule for the negligent or grossly negligent loss of [ESI] is to 
preserve a broad range of measures to cure prejudice caused by its loss, but to limit the 
most severe measures to instances of intentional loss or destruction.”   

 
The Chair of the Subcommittee that drafted the rule has explained that “[w]e felt 

that this approach would promote reasonable steps to preserve ESI, cure any prejudice, and 
deter intentional failure to preserve ESI.”9   

 
Its primary purpose, however, is to bring “consistency and coherence” to the ways 

that courts handle claims of failure to preserve ESI10 in order to resolve conflicts among 
the Circuits.11  

 

                                                 
7 West v. Goodyear Tire & Rubber Co., 167 F.3d 776, 779 (2nd Cir. 1999). 
8 Allman, at n. 103.  
9 Interview of Hon. Paul W. Grimm, The Path to New Discovery, 52-JAN TRIAL 26 (2016). 
10 Hon. John G. Koeltl, From the Bench: Rulemaking, LITIGATION, Vol. 41, No. 3 (Spring 2015). 
11 Committee Note (“[r]esolving the circuit split with a more uniform approach to lost ESI, and thereby 
reducing a primary incentive for over-preservation” has been recognized by the Committee as a worthwhile 
goal”). 
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Threshold Requirements 
 

Rule 37(e) incorporates the duty to preserve and a showing of its breach is a 
predicate requirements.   It does not alter existing federal law as to whether evidence should 
have been preserved or when the duty to preserve attaches.  Only if relevant ESI is “lost” 
because of a failure to take “reasonable steps” to preserve and the missing ESI cannot be 
restored or replaced through additional discovery are its measures are available to address 
prejudice resulting from its breach.    

 
ESI which “Should Have Been Preserved” 
The rule applies to the “loss” of relevant ESI in any form so long as it is stored in 

a medium from which it can be obtained.   However, some courts are apparently confused 
as to whether forms of ESI such as surveillance tapes and digital recordings are subject to 
the rule.12    

 
As is the case with non-electronic information, “relevancy” is broadly defined. It 

includes what a party knows, or reasonably should know, is or may be relevant to potential 
claims or defenses or is the subject of a pending discovery request.   This differs from 
practice in certain Circuits which rely on a definition of “relevance” which incorporates a 
prejudice requirement when utilize inherent authority to utilize adverse inferences.13     

 
While the burden of proof to demonstrate relevance is typically that of the moving 

party, courts have shifted it upon a showing of egregious conduct.    
 
In GN Netcom v. Plantronics, 2016 WL 3792833 (D. Del. July 12, 2016), for 

example, the non-preserving party was required to prove that the missing ESI was not 
relevant after its executive deleted a massive amount of email in bad faith and with an 
intent to deprive.   As noted in FTC v. DirectTV Inc., 2016 WL 7386133, *5 (N.D. Cal. 
Dec. 21, 2016), however, it is not enough to argue that “potentially relevant” ESI may have 
existed to support the rule’s application.    

 

                                                 
12 One court has suggested that the rule is more “concerned” with the ease with which information could be 
added to and lost by such systems.   Pettit v. Smith, 2014 WL 4425779 (D. Ariz. Sept. 9, 2014)(Campbell, 
J.)  Others simply ignore the Rule.  See, e.g., Browder v. City of Alburquerque, 187 F. Supp.3d 1288 (D.N. 
Mex. May, 2016)(messages on cell phone); Buren v. Crawford County, 2017 WL 168156 (E.D. Mich. Jan. 
17, 2017)((audio recordings); Carter v. Butts County, 2016 WL 1274557 (M.D. Ga. March 31, 2016 
(photos on digital camera); McCabe v. Wal-Mart Stores, 2016 WL 706191 (D. Nev. Fe. 22, 
1016)(surveillance video); Orologio of Short Hills v. The Swatch Group, 653 Fed. Appx. 134 (3rd Cir. June 
24, 2016)(“hard copy” videotape); Ruehl v. S.N/M., 2017 U.S. Lexis 5399 (M.D. Pa. Jan. 12, 2017)(hotel 
video).   
13 See, e.g., Automated Solutions v. Paragon Data Systems, 756 F.3d 504, 514 (6th Cir. 2014)(“[i]n this 
[adverse inference entitlement] context, ‘relevant’ means: “something more than sufficiently probative to 
satisfy Rule 401 of the Federal Rules of Evidence.  Rather the party seeking an adverse inference must 
adduce sufficient evidence from which a reasonable trier of fact could infer that the destroyed [or 
unavailable] evidence would have been of the nature alleged by the party affected by its destruction.” 
[quoting Residential Funding v. De George, 306 F.3d 99, 108-109]). 
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“In the Anticipation or Conduct of Litigation” 
The onset (“trigger”) of the duty to preserve is determined in the pre-litigation 

context by whether “litigation is reasonably foreseeable,” which involves the extent to 
which a party is on notice that litigation is likely and that the information would be relevant.    
In the case of the party which initiates the action, this means that once it has decided to 
proceed, it has an obligation to preserve.  

The issue is intensely fact-specific.  The Committee Note observes that “a variety 
of events may alert a party to the prospect of litigation,” but cautions that they may provide 
only “limited information.”  In the absence of such notice, according to, the duty must be 
“predicated on something more than an equivocal statement of discontent.”14  

A duty to preserve may also arise from statutory requirements, administrative 
regulations or a party’s own information-retention protocols.  In CTB v. Hog Slat, 2016 
WL 12444998, at *12 & 13 (E.D. N.C. March 23, 2016), a failure to implement a litigation 
hold required by an internal requirement was sufficient to trigger the duty.   However, the 
mere fact of “an independent obligation to preserve” does not mean that the party also had 
such a duty with respect to the litigation.  

“Reasonable Steps” 
 

The Rule provides that if a party can show that it took reasonable steps to preserve, 
no measures are available even if some ESI has been lost..  The test is an objective one15 
and although negligent conduct can negate a conclusion that reasonable steps were taken, 
it is not a “strict liability rule” that applies automatically when ESI is lost.16   As the court 
noted in Matthew Enterprises v. Chrysler Group, 2016 WL 2957133, at *1(N.D. Cal. May 
23, 2016), it provides a “genuine safe harbor” for parties that take reasonable steps to 
preserve. 17   

 
In Zubulake v. UBS Warburg, (“Zubulake IV”), the court held that once a party 

anticipates litigation, it “must suspend its routine document retention/destruction policy 
and put in place a ‘litigation hold’ to ensure the preservation of relevant documents.”18  A 
failure to do so it is a factor to weigh in the analysis.19  In Shaffer v. Gaither, 2016 WL 

                                                 
14 Cache La Poudre Feeds v. Land O’Lakes, 244 F.R.D. 614, 623 (D. Colo. March 2, 2007) 
15 See Intent to Deprive, infra. 
16 In Abdul-Hamza Wali Muhammad v. Randall, 2017 WL 395225 (W.D.Va. Jan.27, 2017), the court 
upheld an R&R where the Magistrate Judge noted that under Rule 37(e), the threshold issue of whether 
spoliation has occurred can be satisfied by a finding of negligent conduct by failing to take reasonable 
steps.    2016 WL 8116155, at n. 7 (W.D. Va. Dec. 12, 2016). 
17 Under the prior version of the rule, a court could impose whatever sanctions it deemed appropriate under 
the court’s inherent authority, given that only “sanctions under these rules” were barred.  Thus, in those 
Circuits where bad faith was required, and the definition required an intent to make evidence unavailable, a 
safe harbor existed.  See, e.g., Federico v. Lincoln Military Housing, 2014 WL 7447937, at *7 (E.D. Va. 
2014).   In Circuits where mere negligence was sufficient under Residential Funding, 306 F.3d 99, 108 (2nd 
Cir. 2002), not so much.  
18 220 F.R.D. 212 (S.D. N.Y. Oct. 22, 2003).   
19 Chin v. Port Authority, 685 F.3d 135, 162 (2nd Cir. 2012)(“We reject the notion that a failure to institute 
a ‘litigation hold’ constitutes gross negligence per se.”).  See also First Am. Title v. Northwest Title, 2016 
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6594126 (W.D.N.C. Sept. 1, 2016), a party failed to take reasonable steps to preserve text 
messages when it did not print out the texts, make an electronic copy or sequester the 
phone.     

 
In O’Berry v. Turner, 2016 WL 1700403 (M.D Ga. April 27, 2016), a “minimal” 

effort to preserve the only paper copy of electronic data about a trucking accident did not 
pass muster as “reasonable steps” and was also found to be motivated by an “intent to 
deprive.”   In contrast, in Florilli Transportation v. Western Express, 2015 WL 12804273 
(W.D. Miss. Dec. 29, 2015), on essentially identical facts, the court held that while it may 
have been negligent to do so, it was not done intentionally with a desire to suppress the 
truth as would be required to support sanctions under its inherent authority.20    

 
Proportionality concerns are relevant.  In Rimkus v. Cammarata, for example, the 

court stated that what is reasonable “depends on whether what was done – or not done – 
was proportional to that case.”21   In Marten Transport v. Plattform Advertising, 2016 WL 
492743, at *9-10 (D. Kan. Feb. 8, 2016), the court cautioned against assessing conduct by 
a “perfection” standard or with hindsight as to the circumstances when the decision was 
made. 

 
“Restore or Replace” 
 
Even if a party fails to take reasonable steps, measures under the Rule are not 

available if, through additional discovery, the missing ESI can be restored or replaced.   
Under those circumstances, ESI is not “lost” within the meaning of the rule, according to 
G.P.P. v. Guardian Prot. Products, 2016 U.S. Dist. LEXIS 88926 (E.D. Cal. July 8, 
2016).22  

 
The Rule requires courts to order additional discovery first, not impose sanctions 

which would not be required.  In ILWU-PMA Welfare Plan v. Connecticut General, 2017 
WL 3459880, at *6 (N.D. Cal. Jan. 24, 2017), the court did so, at the cost of the non-
moving party, in a case where it had not yet been established if the lost ESI could be 
“restored or replaced.”  

 
In Fiteq v. Venture Corporation, 2016 WL 1701794, at *3 (N.D. Cal. April 28, 

2016), the moving party’s failure to take steps to depose a key witness barred application 
                                                 
WL 4548398, at *2 (D. Utah Aug. 31, 2016)(while an oral litigation hold is not per se violative of Rule 
37(e) it is problematic).   The Sedona Conference® Commentary on Legal Holds: The Trigger and the 
Process, 11 SEDONA CONF. J. 265, 270 (2010) provides recommendations for effective legal hold policies as 
part of a process to ensure that reasonable steps are taken. 
20 There is often a correlation between a lack of “reasonable steps” and the existence of an “intent to 
deprive,” but negligent conduct is rarely found to have been motivated by an “intent to deprive.”  See Intent 
to Deprive,” infra.  Commentators tend to see O’Berry as wrongly decided, but given the subjective nature 
of the assessment of intent, those findings are unlikely to be overturned on appeal. 
21 688 F. Supp. 2d, 613 (S.D. Tex. Feb. 19, 2010). 
22 See also Star Envirotech v. Redline Detection, 2015 WL 90933461 (Dec. 16, 2015)(loss not “sanctions-
worthy” because other exemplars of the vast majority of advertising materials exist”); accord Moulton v. 
Bane, 2015 WL 7776892 (D. N.H. Dec. 2, 2015)(recovery of text messages reduced prejudice and barred 
sanctions). 
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of the rule.  In Living Color v. New Era Acquaculture, 2016 WL 1105297, at *5 (S.D. Fla. 
March 22, 2016), the court declined to order further discovery given “the abundance of 
preserved information” to meet the needs of the moving party.   

 
Prejudice 
 
Absent prejudice from the loss of ESI, there is no basis for relief under the Rule.   

Subdivision (e)(1) requires a showing of prejudice and a finding of ‘intent to deprive” 
under subdivision (e)(2) imparts a rebuttable inference of prejudice for measures 
authorized by that subdivision.   The Committee Note emphasizes that in the absence of 
prejudice, culpability alone is not sufficient.23   In Global Material Tech. v. Dazheng Metal 
Fibre, 2016 WL 4765689, at *10 (N.D. Ill. Sept.  13, 2016), for example, the court ordered 
a default judgment on liability under Rule 37(e) only after presuming prejudice because 
the non-moving party had acted with an intent to deprive. 

 
There must be more than “minimal” prejudice.   It is not enough to argue that a 

party must “piece together” information from various sources, as was contended in the case 
of In re Ethicon decision, 2016 WL 5869448 (S.D. W. Va. Oct. 6, 2016).   The court in 
Simon v. City of New York, 2017 WL 57860 (S.D.N.Y. Jan. 5, 2017) emphasized that the 
loss must be of sufficient consequence to have made a difference in pursuit of claims or 
presentation of defenses.  

 
Courts have discretion in assigning the burden of proof on the topic.  In some cases, 

it may be fair to place the burden on the non-moving party.   In McQueen v. Aramark 
Corporation, 2016 WL 6988820 (D. Utah Nov. 29, 2017), for example, it was enough for 
the court that the loss “may very well have an effect” on the ability of the moving party to 
purse their claim.     

 
 Measures Available 

 
In contrast to the 2006 version of Rule 37(e),24 which “carved out a safe-harbor – 

good faith operation of an electronic information system – from a courts power to impose 
sanctions under the Federal Rules,  amended Rule 37(e) affirmatively provides authority to 
impose measures for failures to preserve covered by the Rule.   It does not, however, 
definitively catalog those measures.  

  

                                                 
23 The Standing Committee approved the draft Committee Note adopted by the Rules Committee only after 
it deleted the statement that “there may be rare cases where a court concludes that a party’s conduct is so 
reprehensible that serious measures should be imposed even in the absence of prejudice.”    Minutes, Std. 
Comm. Meeting, May 29-30, 2014, at n. 2.    
24 The 2006 version of Rule 37(e) provided that “[a]bsent exceptional circumstances, a court may not 
impose sanction under these rules on a party for failing to provide electronically stored information lost as a 
result of the routine, good-faith operation of an electronic information system.”    
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The rule eschews use of the term “sanctions to avoid confusion over labels25 and to 
reduce the emotional level involved.26    Instead, it uses a neutral term (“measures”) and 
leaves the choice to the discretion of the Court, subject only to the caveat that harsh 
measures require a showing of an “intent to deprive.”    

 
Proportionality is also required.   Measures intended to address prejudice without a 

showing of culpability under subdivision (e)(1) must be “no greater than necessary” to do 
so.   Harsh measures authorized by subdivision (e)(2) should not be used when “lesser” 
measures are sufficient to “redress the loss.”  

 
According to the Committee Note, the use of inherent authority to determine when 

certain of the measures are available is foreclosed by the Rule, as discussed in more detail 
infra (“Inherent Powers”).   The Note does not assert that the rule precludes reliance on 
other sections of Rule 37, such as Rule 37(b), and courts have not been hesitant to use them 
where applicable.27 

 
1. Monetary Sanctions  

 
Monetary sanctions (other than reimbursement of attorney’s fees and costs) have 

been sparingly imposed under the Rule.   In Transystems Corp. v. Hughes Assocs., 2016 
WL 3551474 (M.D. Pas. June 30, 2016), a “nominal” monetary sanction ($1000) was 
imposed for the negligent failure to preserve in a decision which ignored the Rule.   In GN 
Netcom v. Plantronics, 2016 WL 3792833 (D. Del. July 12, 2016), on the other hand, the 
court levied a “punitive” monetary sanction” of $3M under Rule 37(e) in response to the 
bad-faith conduct of a senior executive and an unwillingness of the party to initially 
acknowledge wrongdoing.   

 
It is unclear from the opinion in the GN decision if the court relied solely on Rule 

37(e) or also was relying on the broad finding of bad faith conduct to justify action under 
its inherent powers. 

 
2. Attorney’s fees and costs 
  

                                                 
25 In the District of Columbia Circuit, the court “divides sanctions into two categories: penal sanctions and 
issue-related sanctions.”    3E Mobile v. Global Cellular, 2016 WL 7408830 (D.D.C. Dec. 12, 2016)(clear 
and convincing evidence is needed for penal sanctions as opposed to preponderance of evidence standard 
used in the case of fundamentally remedial sanctions). 
26 The Committee has pointed out that while “sanctions” are listed in Rule 37(b) that includes use of the 
contempt power, which has no counterpart in Rule 37(e).   Holding a party in contempt is clearly a sanction 
for violating an order; imposing an adverse inference of unfavorability is not equivalent on the scale of 
approbation. 
27 See, e.g,, Prezio Health v. John Schenk, 2016 WL 111406 (D. Conn. Jan. 11, 2016)(failure to preserve 
emails resolved under Rule 37(b) where party had been ordered to produce them) but compare Matthew 
Enterprise v. Chrysler, 2016 WL 2957133 (N.D. Cal. May 23, 2016)(Rule 37(b) inapplicable because the 
predominant issue was the failure to preserve, not breach of a discovery order); see also Organik Kimya v. 
ITC, ___F.3d.__, 2017 WL 604689, at *6-7 (Fed. Cir.Feb. 15, 2017)(affirming default judgment without 
citing Rule 37(e).  In Estakhrian v. Obenstine, 2016 U.S. Dist. LEXIS 66143 (C.D. Cal. May 17, 2016), Rule 
37(c)(1) was applied to a failure to disclose the existence of ESI which was not produced.    
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The recovery of reasonable costs (including attorney’s fees) associated with bring 
a Rule 37(e) motion is available under the rule.   In CAT3 v. Black Lineage, 164 F. Supp. 
3d 188 (S.D.N.Y. Jan. 12, 2016), such an award was made to address “the burden and 
expense of ferreting out the malfeasance and seeking relief from the court.”  In GN Netcom 
v. Plantronics, supra, the court awarded attorney’s fees and costs at least partially to 
address prejudice.   

 
This interpretation of Rule 37(e) – despite its silence on the topic - is appropriate 

given that, by definition, a moving party that meets the threshold requirements of the rule 
has already shown (or is presumed to have suffered) economic prejudice sufficient to 
satisfy the requirement of subsection (e)(1).28     

  
Some courts favor use of the more explicit authority of Rule 37(a)(5)(A).29   The 

court in Best Payphones v. City of New York, 2016 WL 7923296 (E.D.N.Y. Feb. 26, 2016) 
justified such an award under that rule because the spoliation motion resulted in production 
of additional materials.   In Wal-Mart Stores v. Cuker Interactive, 2017 WL 239341 (W.D. 
Ark. Jan. 19, 2017), however, a court rejected use of Rule 37(a) because it pertains only to 
motions to compel disclosure or discovery.  

 
Yet other courts rely on their inherent power to justify reimbursement of costs and 

attorney’s fees, provided that bad faith conduct is involved.30  Richards v. Healthcare 
Resources, 2016 WL 7494292 (C.D. Cal. Sept. 29, 2016), is such an example.  In Friedman 
v. Phila. Parking Auth., 2016 WL 6247470 (E.D. Pa. March 10, 2016), the court asserted 
its authority to act under its inherent power but ultimately relied on Rule 37(a) because the 
rule was a more “tailored” remedy. 

 
3. Preclusion of Evidence  
 
According to the Committee Note, preclusion of evidence is available to courts 

without a showing of “intent to deprive” in order to deal with prejudice.  In Ericksen v. 
Kaplan, 2016 WL 695789, at *2 (D. Md. Feb. 22, 2016), the use of an email at trial was 
precluded by the court because of the failure to preserve ESI which might have rebutted its 
authenticity.  In Cahill v. Dart, 2016 WL 7034139 (N.D. Ill. Dec. 2, 2016), a party was 

                                                 
28 The Discovery Subcommittee regarded an award of fees and costs as “a commonplace measure that the 
rule can properly recognize” even though “it doesn’t really cure the loss” of the ESI.   Subcommittee 
Minutes, March 4, 2014, at Agenda Book, Rules Comm. April 10-11, 2014, 440 of 580.   Cf Jones, Foster, 
Johnston & Stubbs v. Prosight-Syndicate 1110, __ Fed. Appx. ___, 2017 WL 586450, at *5 (11th Cir. Feb. 
14, 2017)([s]pecific contractual or statutory authorization is required for [a] court to award attorney’s fees 
and costs” in light of the American Rule).   
29 Rule 37(a)(5)(A) provides that “[i]f the motion is granted – or if the disclosure or requested discovery is 
provided after the motion was filed – the court must . . . require the party or attorney advising that conduct, 
or both to pay the movant’s reasonable expenses incurred in making the motion, including attorney’s fees” 
unless the action was substantially justified or it is unjust to do so. 
30 See, e.g., Haeger v. Goodyear, 813 F.3d 1233, 1243 (9th Cir. 2016), petition for writ of certiorari granted, 
2016 WL 3219065 (Sept. 29, 2016), where an award of attorney’s fees in the amount of $2.7M was 
imposed as sanction under inherent authority as a result of bad faith conduct in case not involving failure to 
preserve.    
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prohibited from offering testimony about what had been seen on a missing video tape 
segment.   

 
4. Taking Facts As Established 
 
Courts deem facts as established when evidence is destroyed as a result of a failure 

to preserve.  In Morrison v. Veale, M.D., 2017 WL 372980 (Jan. 25, 2017), a former 
employee was barred from challenging the accuracy of time cards/timesheets she had 
prepared but had not preserved.    

The issue may arise when parties seek to avoid an entry of summary judgments on 
the merits.  In Reyes v. Julia Place Condominium Homeowners, 2016 WL 5871278, at n. 
2 (E.D. La. Oct. 7, 2016), the court refused to use a spoliation inference to supply missing 
evidence which to bar a summary judgment.31  In Security Alarm Financing Enterprises v. 
Alder Holdings, 2017 WL 506027 (D. Alaska Feb. 7, 2017), however, a court entered a 
partial summary judgment as to liability utilizing evidence deemed to be established by an 
inference under the Rule. 

5. Admitting Spoliation Evidence/Instructions 
 
According to the Committee Note, courts may allow parties to introduce evidence 

of a failure to preserve and allow argument as to the inferences the jury may draw in the 
absence of a finding of “intent to deprive.”  This may include giving the jury instructions 
to assist in its evaluation of such evidence or argument.  

In Nuvasive v. Madsen Medical, 2016 WL 305096 (S.D. Cal. Jan. 26, 2016), the 
court allowed both parties to present evidence regarding the loss, while instructing the jury 
it could consider the evidence along with other evidence in the case.    To some courts, 
“[s]uch an instruction is not a punishment.  It is simply an explanation to the jury of its 
fact-finding powers.” 32   In Prezio Health v. John Schenk, 2016 WL 111406 (D. Conn. 
Jan. 11, 2016), where emails were lost without a showing of bad faith or intent to deprive, 
the court recommended use of an adverse inference which would not be punitive.33   

This measure is frequently invoked when a moving party has been unable to prove 
an “intent to deprive,34 and thus risks undermining the intent of that provision by enabling 

                                                 
31 The court cited to a treatise claiming that an adverse inference cannot “alone” satisfy the burden on a 
summary judgment to make a sufficient showing on an essential element of its case with respect to which it 
has a burden of proof.   That proposition is debatable.  
32 Mali v. Federal Insurance, 720 F.3d 387, 393 (2nd Cir. June 13, 2013).  See also Hon. Shira A. Scheindlin 
and Natalie M. Orr, The Adverse Inference Instruction After Revised rule 37(e): An Evidence-Based 
Proposal, 83 FORDHAM L. REV. 1299, 1309 (2014)(“ the jury must not use evidence of spoliation to punish 
the spoliating party”)(emphasis in original). 
33 The court, while citing Mali, supra, may have relied on Rule 37(b), since Rule 37(e) was not cited and a 
prior court order compelling production of the emails existed. 
34 See, e.g., BMG Rights Management v. Cox Communications, 2016 WL 4224964 (E.D. Va. Aug. 8, 
2016)(instruction alerting the jury to the ‘fact’ of spoliation, identifying the missing evidence, and 
permitting jury to consider that fact in their deliberations); Abdul-Hamza Wali Muhammad v. Randall, 2017 
WL 3955225 (W.D. Va. Jan. 27, 2017)(the jurors to be instructed they should not assume that the lack of 
corroborating objective evidence undermined [the moving party’s] version of the events at issue). 
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what may be a functional equivalent.   In Security Alarm Financing v. Alarm Protection, 
2016 WL 7115911, at *7 (D.Alaska Dec. 6, 2016), for example, the court could not 
conclude that a party had acted with intent to deprive, but decided to admit spoliation 
evidence so that the jury “could assess it.”35 

 
This potential is exacerbated when a court defers a decision on the issue of intent 

until after presentation of spoliation evidence36 or allows the jury to make the 
determination..  In Epicor Software v. Alternative Technology, 2015 WL 12734011 (C.D. 
Cal. Dec. 17, 2015), the court decided to utilize the jury to decide if an intent to deprive 
existed and stated that if there was sufficient evidence produced, it would instruct the jury, 
as suggested by the Committee Note, that it may not infer the information lost was 
unfavorable unless it made that finding.37 

 
Once a jury hears evidence of spoliation, it may see the parties in a light which 

unduly prejudices its ability to fairly resolve the issues on the merits.38    FRE 403 cautions 
that courts must not “overemphasize” the importance of the missing evidence.   In 
Delta/AirTran Baggage Fee Antitrust Litigation, the court barred introduction of such 
evidence because it would “transform what should be a trial about [an] alleged anti-trust 
conspiracy into one on discovery practices and abuses.”39   

 
6. Adverse Inferences  

 
Subdivision (e)(2) of Rule 37(e) famously requires that a court seeking to instruct 

a jury that it may or must presume missing ESI to be unfavorable do so only upon finding 
that the non-preserving party acted with “an intent to deprive the other party of the use of 
the evidence in the litigation.”   This represents a rejection of practice under Residential 
Funding, 306 F.3d 99, 107 (2nd Cir. 2002) and it has been widely accepted.   In at least 
twenty-two decisions applying the rule, requests for adverse inference instructions were 
denied because of failure to demonstrate an “intent to deprive.”40 

 
In a typical case, Virtual Studios v. Stanton Carpet, 2016 WL 5339601 (N.D. Ga. 

June 23, 2016), the court declined to draw an adverse inference or authorize a jury 
instruction since, at most, the party was “negligent or careless.”   
                                                 
35 It also decided to instruct the jury that the party had failed to preserve the ESI. 
36 See, e.g, Gonzalez-Germudez v. Abbott, 2016 WL 5940199, at *25 (D. Puerto Rico Oct. 9, 
2016)(deferring ruling because not enough facts of record to make a finding of intent to deprive). 
37 The Committee Note states that “the courts instruction should make clear that the jury may infer from the 
loss of the information that it was unfavorable to the party that lost it only if the jury first finds that the 
party acted with the intent to deprive another party of the information’s use in this litigation.  If the jury 
does not make this finding, it may not infer from the loss that the information was unfavorable to the party 
that lost it.” 
38 Ariana J. Tadler and Henry J. Kelston, What You Need To Know About the New Rule 37(e), 52- JAN. 
TRIAL 20, 21 (2016). 
39 2015 WL 4635729, at *14 (N.D. Ga. Aug. 3, 2015). 
40 In some instances, courts would have denied that relief based on a lack of bad faith under their Circuit 
case law.   However, many of these decisions would have resulted in the imposition of adverse inference 
jury instructions had the rule not been applied.  The individual decisions are summarized in Memorandum, 
Amended Rule 37(e): Appendices, March, 2017 (copy available from Author). 
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However, not all District courts have “gotten the message.”41  In at least ten 

decisions where a court failed to acknowledge Rule 37(e) involving loss of ESI,  an adverse 
inference was imposed without finding an “intent to deprive” or its functional equivalent 
under existing Circuit case law.  As noted in an analogous context, “[o]ld habits die hard.”42    

 
It is not unusual for courts to draw additional guidance from existing Circuit 

precedent in determining whether to impose an adverse inference.   In Lexpath v. 
Technologies v. Welch, 2016 WL 4544344 (D.N.J. Aug. 30, 2016), for example, a court 
relied on Schmidt v. Milwaukee Elec. Tool Corp., which instructed that in the Third Circuit, 
courts should consider “there is a lesser sanction that will avoid substantial unfairness to 
the opposing party and, where the offending party is seriously at fault, will serve to deter 
such conduct by others in the future.”43  

 
Use of Circuit authority in such a manner is appropriate since it does not decrease 

or negate the minimum requirements under Rule 37(e) and is not contrary to an express 
grant of or limitation on the district court’s authority under Rule 37(e).44 

 
7. Dismissals or Defaults 
 
The imposition of a dismissal or default judgment (including summary judgments) 

requires a showing of an “intent to deprive.”   It has been sparingly used.  In Global 
Material Tech. v. Dazheng Metal Fibre, supra, for example, a default judgment was 
imposed because the non-moving party had been affirmatively deceitful to the opposing 
party and the court and an adverse inference would not be sufficient to punish the party for 
their dishonesty.  In Roadrunnrer Transportation v. Tarwater, 642 F. Appx. 759 (9th Cir. 
March 18, 2016), the Ninth Circuit affirmed a dismissal based on lower court findings 
would have justified that result under Rule 37(e), had it been applied. 

 
In Blasi  v. United Debt Services, 2017 WL 680496 (S.D. Ohio Feb. 21, 2017), the 

court refused to enter a default judgment, despite evidence of intentional destruction of 
ESI,  and instead ordered additional discovery to see if some or all of the prejudice could 
be cured by lesser sanctions.  It was not clear if the court was acting under Rule 37(e) or 
Rule 37(b) authority. 

 
Circuit precedent cautioning about the use of default or dismissal is often influential 

in considering requests for such measures.  In BMG Rights Management v. Cox 
Communications, 2016 WL 4224964 (E.D. Va. Aug. 8, 2016), for example, the court cited 
Fourth Circuit case law suggesting that dismissal is “reserved for only the most egregious 

                                                 
41 See, e.g., Bordegaray v. County of Santa Barbara, 2016 WL 7260920, at *6 (C.D. Cal. Dec. 13, 2016). 
42 Cf In re: Bard IVC Filters Products Liability Lit., 2016 WL 4943393, at *2 (D. Ariz. Sept. 16, 
2016)(Campbell, J.)(“despite [the] clear change” in Rule 26(b)(1), courts in the Ninth Circuit and elsewhere 
continue to cite “reasonably calculated to lead to the discovery of admissible evidence“ as the test of 
relevance). 
43 13 F.3d 76, 79 (3rd Cir. 1994). 
44 Dietz v. Bouldin, 136 S. Ct. 1885, 1892 (2016).  See discussion, infra, “Inherent Powers.” 
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circumstances.”  In Organik Kimya v. ITC, ___F.3d.__, 2017 WL 604689, at *6-7 (Fed. 
Cir.Feb. 15, 2017), the Federal Circuit approved a default judgment because such measures 
should be available not merely to penalize those who may “warrant such a sanction,” but 
also to “deter those who might be tempted” to do so in the absence of such a deterrent.45 

 
8. Striking Pleadings/Barring Claims or Defenses 
 
In Feist v. Paxfire, 2016 WL 4540830 (S.D.N.Y. Aug. 29, 2016), a court barred a 

party from asserting evidence on a narrow issue likely to have been the subject of the 
missing ESI and barred an argument that statutory damages should be awarded.  In 
Newman v. Gagan, 2016 U.S. Dist. LEXIS 120501 (N.D. Ind. Sept. 7, 2016), a District 
Judge barred a defense based on the argument that personal devices which had been wiped 
did not contain documents at issue in a discharge case.   

 
 Depending on the degree to which these measures are deemed the functional 

equivalent of dismissals or defaults, the need for a finding of “intent to deprive” is 
implicated. 

 
Intent to Deprive 

 
Only upon finding that “the [non-moving] party acted with the intent to deprive 

another party of the information’s use in the litigation” may a court invoke the harsh 
measures listed in subdivision (e)(2).  This standard moves away from a definition of 
“culpable state of mind” under which intentional destruction suffices.46  It rejects 
Residential Funding, where the court suggested that the “culpable state of mind” 
requirement could be satisfied by a finding of negligence.47  

 
The Committee Note explains that “[n]egligent or even grossly negligent behavior 

does not logically support” an inference that evidence was unfavorable to the party 
responsible since “[i]nformation lost through negligence may have been favorable to either 
party.”  Under those circumstances, permitting an inference “may tip the balance at trial in 
ways the lost information never would have.”48   As the Sixth Circuit confirmed in 

                                                 
45 Id. at *7 (citing Nat’l Hockey League v. Metro. Hockey Club, 427 U.S. 639, 643 (1976). The Federal 
Circuit opinion appears to apply Rule 37(b) perhaps because prior orders had been violated and perhaps 
because of a restrictive reading of the ITC rules applied by the Commission.  
46 In the Second, Sixth and Ninth Circuits, imposition of an adverse inference under inherent power 
requires a showing (1) that the party having control over the evidence had an obligation to preserve it at the 
time it was destroyed; (2) that the destruction was undertaken with a “culpable state of mind” and (3) that 
the destroyed evidence was “relevant’ in the sense that it would support the claim or defense at issue before 
measures such as adverse inferences are available.   The formulation has been widely utilized in other 
Circuits and District courts.   
47 306 F.3d 99, 108 (2nd Cir. 2002).    
48 The Discovery Subcommittee had earlier noted that “permitting an adverse inference for negligence 
creates powerful incentives to overpreserve, often at great cost.”  Report of Discovery Subcommittee, 
Agenda Book, April 10-11, 2014 at 379. 
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Applebaum v. Target, 831 F.3d 740 (6th Cir. Aug. 2, 2016), “a showing of negligence or 
even gross negligence will not do the trick.”49     

 
The assessment is subjective.   The key is whether the party intended the 

consequences of its actions, and is not a mechanistic allocation of risk of loss based on 
relative worthiness.   In CTB, Inc, v. Hog Slat, Inc., 2016 WL 1244998, at *9 (E.D. N.C. 
March 232, 2016), the court explained that “willful” conduct did not necessarily indicate 
that the party acted for the purpose of depriving the adversary of the evidence.  In that 
respect, the new standard is similar to the definition of “bad faith” in use in some Circuits,50 
but is defined even more precisely. 

 
For example, the Seventh Circuit has held that bad faith requires destruction “for 

the purpose of hiding adverse information.”  Courts applying the Rule often rely on similar 
definitions of “bad faith” which have the same effect as an “intent to deprive” in their 
Circuit.     

 
A critic of the 2015 Rulemaking process, while conceding that adopting “a uniform 

standard” to replace the different mens rea requirements across the country was “indeed” 
useful, also noted that the intent to deprive standard “is the toughest standard to prove that 
the Advisory Committee could have adopted.”51    

 
Thus, had the Rule been in effect, it could well have barred use of instructions such 

as that utilized in Zubulake v. UBS Warburg (“Zubulake V”), where an adverse inference 
was authorized merely because employees acted “wilfully” in destroying ESI.52  In Mazzei 
v. The Money Store, 656 Fed. Appx. 558 (2nd Cir. July 15, 2016) the Second Circuit 
confirmed that as a result of its adoption, the Rule “superseded” existing Circuit precedent 
on adverse inferences.   

 
Use of “equivocal evidence” of is not enough.53   In DVComm v. Hotwire, 2016 

WL 6246824, at ¶¶37, 38, 52-62 (E.D. Pa. Feb. 3, 2016), the court found “substantial 
circumstantial evidence” that the deletion of crucial information was done with an intent 
to deprive.   However, conduct which conforms in good faith to a routine policy weighs 
against such a finding.     

 
In Barnett v. Deere & Co., 2016 WL 4544052, at *4 and n. 1) (S.D. Miss. Aug. 31, 

2016), the court refused to find that the destruction of documents in electronic form 
occurred in bad faith (or with an intent to deprive) where it occurred pursuant to a routine 
document retention policy. 

 
                                                 
49 Accord Virtual Studios v. Stanton Carpet, 2016 WL 5339601 (N.D. Ga. June 23, 2016)(declining to 
apply adverse inference jury instruction since the party was “negligent or careless” at most). 
50 In Bracey v. Grondin, 712 F.3d 1012, 1020 (7th Cir. 2013),  
51 Patricia W. Hatamyar Moore, The Anti-Plaintiff Pending Amendments to the Federal Rules of Civil 
Procedure and the Pro-Defendant Composition of the Federal Rulemaking Committees, 83 U. CIN. L. REV. 
1083, 1125 (2015).  
52 229 F.R.D. 422, 436 (S.D. N.Y. July 20, 2004). 
53 Orchestratehr v. Trombetta, 178 F. Supp.3d 476 (N.D. Tex. April 18, 2016).   
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Attribution of Intent  
 
Courts attribute the intent of individuals and agents to the entity on whose behalf 

they are acting.   In First Financial Security v. Freedom Equity Group, 2016 WL 5870218, 
*3 (N.D. Cal. Oct. 7, 2016), an entity was found responsible based on a “shared intent” to 
deprive the moving party of the use of the deleted text messages.   

 
In the case of In re Bridge Construction Services, 185 F. Supp.3d 459 (S.D.N.Y. 

May 12, 2016)(Koeltl, J.) the employer was sanctioned for acts of an employee to the extent 
he was acting within the scope of his employment.   However, the acts of a disgruntled 
former employee in committing spoliation prior to resigning were not attributed to an 
employer in Harfouche v. Stars on Tour, 2016 WL 54203 (D. Nev. Jan. 5, 2016) 

 
Role of the Jury 

In most cases, the court itself determines whether or not a showing of “intent to 
deprive” has been made,54 often after an evidentiary hearing.  Some courts have utilized 
juries to make the determination, however, as suggested by the Committee Note.   

In Epicor Software v. Alternative Technology Solutions, 2015 WL 12734011 (C.D. 
Cal. Dec. 17, 2015), a court determined that the issue of intent was suitable for resolution 
by a jury, since a reasonable trier of fact could conclude that intent to deprive existed.    This 
approach is required, as Greg Joseph has pointed out, by the principle that a jury should be 
utilized only if a court first determines that a reasonable jury could conclude that the non-
preserving party acted in that manner. 55   

In Cahill v. Dart, 2016 WL 7034139 (N.D. Ill. Dec. 2, 2016), the court allowed the 
jury to decide if the prison officials had intentionally allowed a videotape to be overwritten. 
In Evans v. Quintiles Transnational, 2015 WL 9455580 (D.S.C. Dec. 23, 2015), a decision 
ignoring the rule, a court stated it would permit the jury to make the determination about 
the subjective intent of the party that lost the evidence. 

The court explained (at *5) that the issues of when the duty attached and whether 
it was willfully lost or destroyed rested on credibility determinations that the court was 
“not in a position [to] make at this stage.”    

Standard of Proof 
In CAT 3 v. Black Lineage, supra, the court utilized a clear and convincing evidence 

standard in making its assessment of the applicability of Rule 37(e) measures to the facts 

                                                 
54 Of the thirty nine opinions which have considered “intent to deprive” in the adverse inference context 
and the seven which have discussed it in regard to dismissals or defaults, all but two decisions have 
involved courts determining its preserve or absence.   
55 Greg Joseph, Rule 37(e): The New Law of Electronic Spoliation, 99 JUDICATURE 35, 40 (2015) 
(observing that “[n]owhere does the Advisory Committee indicate why or when the issue is appropriately 
left to the jury”). 
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of the case; a decision that was disputed in Friedman v. Phila. Parking Authority, 2016 
WL 6247470, at ¶58-59 (D.D. Pa. March 10, 2016). 

 
Inherent Powers 

 
In the absence of Rule 37(e), courts continue to employ measures under their 

inherent authority to deal with spoliation of documents and other forms of tangible 
property.   This involves a substantial volume of cases, at least equal in number to those 
covered by the rule.  An ongoing issue in the ESI context, however, is the extent to which 
inherent powers remain viable and available to courts for use in regard to losses of ESI.   

 
The Committee Note to Rule 37(e) describes Rule 37(e) as “foreclosing” use of 

inherent authority to determine when “certain measures” should be used.56   However, 
some courts disagree.57  In Cohn v. Guaranteed Rate, 2016 WL 71573358, at *2 (N.D. Ill. 
Dec. 8, 2016), for example, the court opined that while Rule 37(e) lists some remedies, a 
court “also has broad, inherent power to impose sanctions for failure to produce discovery 
and for destruction of evidence over and above the provisions of the Federal Rules.”   

 
In Chambers v. NASCO, the Supreme Court established that courts have inherent 

authority to deal with “the full range of litigation abuses.”   While a court must exercise 
caution and restraint in doing so, this authority exists even if procedural rules exist which 
sanction the same conduct.  Courts should “ordinarily’ rely on the Rules, but they may 
resort to use of inherent power when statutes or rules are not “up to the task.”58     One such 
example is where rules “do not encompass the entirety of [the non-moving party’s] abuse 
of the judicial process.”59  

 
The use of inherent powers in relation to matters covered by Rule 37(e) was 

explored in CAT3 v. Black Lineage, 164 F. Supp. 3d 488, 497-98 & 501 (S.D.N.Y. Jan. 12, 
2016).   The court interpreted the Committee Note to bar reliance on inherent authority to 
“dismiss a case for a sanction for merely negligent destruction of evidence.” This is 
mandated by Dietz v. Bouldin, 136 S. Ct. 1885, 1892 (2016), where the Supreme Court 

                                                 
56 The Committee Note provides:  “New Rule 37(e) replaces the 2006 rule.   It authorizes and specifies 
measures a court may employ if information that should have been preserved is lost, and specifies the 
findings necessary to justify these measures.   It therefore forecloses reliance on inherent authority or state 
law to determine when certain measures should be used.   The rule does not affect the validity of an 
independent tort claim for spoliation if state law applies in a case and authorizes the claim.” 
57 In Internmatch v. Nxbigthing, 2016 WL 491483 (N.D. Cal. Feb. 8, 2016), a court imposed an adverse 
inference under its inherent authority while noting that it had not been decided if it was required to satisfy 
Rule 37(e) requirements.   The District Judge in Friedman v. Phila. Parking Auth., 2016 WL 6247470, at *8 
(E.D. Pa. March 10, 2016) discussed Rule 37(e) and asserted that “[w]ithout limitation,” it retained broad 
discretion under its inherent power to fashion an appropriate remedy to deal with litigation abuse.   It did not, 
however, exercise that authority. 
58 501 U.S. 32, 46-50 (1991). 
59 Flextronics v. Sparkling Drink Systems, 2017 WL 528384, at *14 (N.D. Ill. Feb. 9, 2017)(using inherent 
authority to deal with fabricated email even though Rule 37(c) authorizes sanctions for failure to provide 
information required by Rule 26(a)). 
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clarified that the use of inherent authority is not appropriate when “contrary to any express 
grant of or limitation on the district court’s power contained in a rule or statute.”  

 
CAT3 also endorsed use of inherent authority, however, if there is bad faith 

spoliation which threatens the integrity of the judicial proceedings, especially when the 
conduct is not covered by the rule.60   It concluded that a dismissal or adverse inference 
was available “under either Rule 37(e) or the court’s inherent authority,” although it 
imposed neither under the circumstances.   This assertion has been criticized as inconsistent 
with the Committee Note,61 but it seems apparent that the Note itself is not authoritative, 
but merely persuasive in its guidance.62  

   
Some courts utilized inherent power in the manner suggested by CAT3.   In Sell v. 

Country Life Insur. Co., 2016 WL 3179461 (D. Ariz. June 1, 2016), a court used its inherent 
authority to deal with a pattern of egregious bad faith conduct, including a failure to 
preserve.   In Shaffer v. Gaither (“Shaffer II”), 2016 WL 7331561, at *1-2 (W.D. N.C. 
Dec. 12, 2016), however, a court refused to dismiss a case because the conduct did not 
“rise to the level” that was utterly inconsistent with the orderly administration of justice or 
undermine[d] the integrity of the process.”63   

 
Subject to further clarification by the Supreme Court in Haeger v. Goodyear Tire 

& Rubber,64 it seems clear that Rule 37(e) does not preclude reliance on inherent power to 
fill “gaps” in the rule or to deal with occasions when the rule is deemed inadequate and use 
of inherent power would not directly contradict core requirements of the Rule.    

 
Conclusion 

 
The signature achievement of Rule 37(e) has been to resolve the split among the 

Circuits as to the degree of culpability required for deployment of harsh spoliation 
measures.  It is time to build on this achievement.  Concerns about drafting difficulties are 
no longer valid nor are arguments for confining the “intent to deprive” standard to the ESI 
context still persuasive.65   Courts have not, as hoped, drawn on that standard to provide 

                                                 
60 The author of the opinion has described this as referring to use of inherent power to deal with a “gap” in 
the Rule.  Hon. James C. Francis IV and Eric P. Mandel, Limits on Limiting Inherent Authority: Rule 37(e) 
and the Power to Sanction, 17 SEDONA CONF. J.  613, 657 (2016).  
61 Richard Briles Moriarty, And Now For Something Completely Different, 39 AM. J. TRIAL ADVOC. 227, at 
n. 180 & n. 192 (2015)(CAT3 discusses use of inherent power “in ways contrary to the intent of the 
Committee”).  
62 Committee Notes are regarded as persuasive, but not authoritative and the Rule is silent on the topic.  See 
Tome v. United States, 513 U.S. 150, 167 (1995)(Scalia, J., concurring in part).   
63 The court was well aware of Rule 37(e), and permitted the moving party to fully explore the alleged 
spoliation in front of the jury. 
64 813 F.3d 1233, 1243 (9th Cir. Feb. 16, 2016), petition for writ of certiorari granted, 2016 WL 3219065 
(Sept. 29, 2016).  An amici in the Haeger litigation has argued that the Supreme Court should use the 
opportunity to address “blatant sanction shopping” which is encouraged by CAT3 v. Black Lineage to avoid 
“making Rule 37(e) into a “paper tiger.”   Brief of Amicus Curiae NAM, 2016 WL 6916163 (2016). 
65 The Committee had been concerned that ESI is “more easily lost” and may “often” be found in many 
locations, thus presenting less of risk of severe prejudice if it were to be lost.  Subcommnittee Report, 
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uniform guidance in the non-electronic context, and the incentives to over-preserve 
because of conflicting Circuit standards remain there. 

 
It is unfair to continue this practice.  Courts and parties must now apply “two 

standards for spoliation” – often with different outcomes – when documents and ESI are 
not preserved in the same case.66   Moreover, the distinction between tangible property and 
ESI creates confusion and, in some cases, inequity.  Some courts do not apply the rule 
when digital information is lost, even when they acknowledge its digital aspects.   See, e.g., 
Creighton v. The City of New York, 2017 WL 636415 (S.D.N.Y. Feb. 14, 2017).   
Expanding the rule would end the uncertainty and bring consistency to treatment of 
surveillance videos, data in cell phones and digital photographs.    

 
There is no logical reason why inadvertent or negligent conduct should lead to harsh 

measures for losses of tangible property.    This has led to rulings in cases like Czuchaj v. 
Conair, 2016 WL 4161818 (S.D. Cal. April 1, 2016), where a mere delay in instituting a 
litigation hold was held to be sufficient, without proof of prejudice or of an intent to 
deprive, to justify imposition of an adverse inference for the loss of what was an immaterial 
amount of tangible property.  

 
Experience since December 1, 2015 has shown that a loss of tangible property 

which is “central” to the case only occurs rarely and when it does, it can be dealt with either 
measures available to remediate prejudice67 or, if the rule is not “up to the task,” by the 
appropriate use of the court’s residual inherent powers. 

  
As the then-Chair of the Rules Committee noted at the time of Rule 37(e)’s 

adoption, “if it works [as to ESI], we can think seriously about extending it to other forms 
of information.”68  Now is the time to do so.    

                                                 
reproduced at Agenda Book April 2014, at 379.    However, that does not address the inequity in having 
two standards assessing the same conduct. 
66 The court in Best Payphones v. City of New York, 2016 WL 792396, at *4 (E. D.N.Y. Feb. 26, 2016) 
engaged in laborious analyses yielding conflicting results as to each form of evidence.   This is 
unacceptable and unnecessary.    
67 The Sixth Circuit in McCarty v. Covol Fuels, 644 Fed. Appx. 372 (6th Cir. Feb. 16, 2016) refused to 
apply Rule 37(e) in a case involving loss of ESI and tangible property but distinguished Silvestri on the 
grounds that the loss of the evidence did not preclude a party from presenting its case.   Had Rule 37(e) 
been applied, it could have accommodated the loss of the tangible property without the necessary 
sophisticated approach to Silvestri. 
68 Minutes, Rules Comm. Mtg., April 10-11, 2014 at lines 1278-1280. 


