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This memorandum assesses the impact on spoliation jurisprudence of the enactment 

of amended Rule 37(e) (“Rule 37(e)”) as part of the 2015 Amendments to the Federal Rules 
of Civil Procedure (the “Federal Rules”).   Rule 37(e) is intended to serve as a pithy, 
efficacious restatement of the spoliation remedies available to its task of dealing with losses 
of electronically stored information (“ESI”)  which should have been preserved.    The Rule 
has been referred to or applied in over one hundred appellate and district court opinions to 
date.2  

 
However, Circuit-based spoliation case law exercised under inherent powers 

remains the basis for dealing with spoliation of documents and other tangible items and, 
when the Rule is “not up to the task,” to losses of ESI.3   While breach of the duty to 
preserve is a common denominator, there are subtle and important differences in how the 
remedies are selected and applied.    

 
Introduction 

 
Prior to 2006, the Federal Rules were silent on the treatment of spoliation, leaving 

courts to rely on their inherent authority to deal with litigation abuse to define the basis for 
and the remedies available deal with pre-litigation or pre-court order spoliation.4   Rule 
37(f), as adopted in 2006 and subsequently renumbered as Rule 37(e), merely limited use 
of rule-based sanctions for a narrow class of failures to preserve ESI and was widely 
regarded as ineffectual.5 

 
                                                 
1 © 2017 Thomas Y. Allman.  Mr. Allman is a former General Counsel and Chair Emeritus of the Sedona 
Conference® Working Group 1 on Electronic Discovery.   
2 The Author has summarized the cases applying Rule 37(e) – and those that did not - in a separate 
Memorandum available on Request.  Thomas Y. Allman, Amended Rule 37(e): Appendices, April 21, 2017 
(hereinafter “Appendices”).  
3 501 U.S. 32, 40-43, 49 (1991).  
4 Iain D. Johnston, Federal Courts’ Authority to Impose Sanctions for PreLitigation or Pre-Order 
Spoliation of Evidence, 156 F.R.D. 313, 322 (1994)(describing inadequacies in reliance on then-existing 
Rule 37 and availability of inherent authority). 
5 The Rule dealt only with rule-based sanctions and thus failed to exclude those based on the use of 
inherent powers, thus permitting some courts to ignore the limitations of the rule. 
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The E-Discovery Panel at the 2010 Duke Litigation Conference recommended 
taking a completely new approach to deal with systemic spoliation issues.  The Committee 
responded, after initial comprehensive attempt which was deemed inadequate,6 with a 
creative revision of Rule 37(e) which affirmatively provides authority to impose measures 
for failures to preserve ESI covered by the Rule.   

 
Scope of Rule 37(e) 

 
After fine-tuning at the April 2014 meeting of the Rules Committee where it was 

adopted, Amended Rule 37(e) provides for measures only “[i]f electronically stored 
information that should have been preserved in the anticipation or conduct of litigation is 
lost because a party failed to take reasonable steps to preserve it, and it cannot be restored 
or replaced through additional discovery.” 7 

 
Thus, the Rule is not applicable to losses of discoverable information which are not 

in the form of ESI, such as documents and tangible things, such as automobiles and the 
like.  The distinction is not without its difficulties.8  When inapplicable, courts revert to 
existing Circuit authority, resting on inherent powers, to deal with spoliation.       

 
Rule 37(e) is “based on [the] common-law duty; [the rule] does not attempt to create 

a new duty to preserve [for ESI].”  While it does not alter existing federal law as to when 
the duty to preserve attaches,”9 that is not the case for remedies available under Rule 37(e) 
when the duty is breached. The Supreme Court has “changed the rules” by overruling 
Residential Funding Corp. v. DeGeorge Fin. Co. (“Residential Funding”)10 which 
authorizes harsh spoliation remedies based on negligent or grossly negligent preservation 
conduct.11   Rule 37(e) explicitly rejects that approach by requiring, as to certain measures, 
a showing of specific intent to deprive the non-moving party of the use of the missing 
ESI.12 

 

                                                 
6 Thomas Y. Allman, The 2015 Civil Rules Package as Transmitted to Congress, 16 THE SEDONA CONF. J.  
1, 28-32 at n. 1 (2015)(according to the Subcommittee Chair, the initial 2013 proposal was ‘not the best 
that we can do’”). 
7 Prior to the Meeting, the draft threshold requirement merely stated that the Rule applied “[i]f a party 
failed to preserve [ESI] that should have been preserved in the anticipation or conduct of litigation.”   See 
Advisory Committee Makes Unexpected Changes to 37(e), Approves Duke Package, BNA EDiscovery 
Resource Center, April 14, 2014 (“Rule 37(e) Revised Again”)(reproducing revised text as presented to and 
approved by the Committee at its Meeting), available at http://www.bna.com/advisory-committee-makes-
n17179889550/.  
8 A number of courts considering spoliation of surveillance video tapes, recorded digitally, have simply 
ignored the Rule in favor of applying their inherent authority.   See, e.g., Garcia v. City of Santa Clara, 2017 
WL 1398263 (N.D. Cal. April 19, 2017) (involving email, police reports and video files). 
9 Committee Note, Rule 37(e)(2015). 
10 306 F.3d 99, 107 (2nd Cir. 2002). 
11 In re Bridge Construction Services, 185 F.Supp.3d 459 (S.D.N.Y. May 12, 2016)(Koeltl, J.).  A few 
courts in the Second Circuit have found it “unfair” to do so when the issue was raised before the effective 
date under the new Rule.   See, e.g., Learning Care v. Armetta, 315 F.R.D. 433 (D. Conn. June 17, 2016).    
12 Generally speaking, these are (per Rule 37(e)(2)), presumptions of unaffordability; jury instructions that 
it may or must presume unaffordability and dismissals or default judgments. 

http://www.bna.com/advisory-committee-makes-n17179889550/
http://www.bna.com/advisory-committee-makes-n17179889550/
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Not surprisingly, parties anxious to avoid the impact of Rule 37(e) have argued that 
the burden of showing a specific intent to deprive is not applicable if any of the listed 
preconditions underlined above do not exist.   Two courts have confirmed that the Rule is 
inapplicable when spoliated ESI is not restored or replaced, although neither took the next 
step of applying inherent powers with a lesser burden.13   In another case,14 however, the 
court did so because the duty to preserve did not explicitly arise in the anticipation of 
litigation, but because of internal preservation requirements.15   

 
However, this logic should not apply if a non-moving party makes a showing of 

“reasonable steps.”    While the Rule is indeed inapplicable, that is the unambiguous intent 
of Rule 37(e), and to imply that inherent powers are available is illogical.   See, e.g., Dietz 
v. Bouldin, __U.S. __, 136 S. Ct. 1885, 1892 (2016)(inherent powers should not be used 
when “contrary to any express grant of or limitation on the district court’s power contained 
in a rule or statute”).16  A party that takes “reasonable steps” has, by definition, satisfied 
its preservation obligation and there remains no sanction worthy spoliation at issue. 

 
The advice of Chambers v. NASCO that courts should “ordinarily apply the Rule” 

in the absence of it not being up to the task remains a sound principle in cases like that.17    
 

Threshold Requirements 
 

Spoliation involves the destruction or significant alteration of evidence or the 
failure to preserve it for another’s use as in pending or reasonably foreseeable litigation in 
violation of a duty to preserve.   Courts are empowered to enforce remedies for breach of 
the resulting common law duty to preserve; a duty which is owed to the courts, not to the 
parties, and whose breach does not support an independent federal cause of action for 
damages.18 

 
Thus, the predicate elements of common law duty, as restated in the introduction to 

the body of the Rule itself (and quoted above), emphasize the role of reasonable 
preservation conduct and provide incentives for its use while also barring a premature focus 
on prejudice before exhaustion of efforts, through additional discovery, to restore or 
replace the missing ESI. 

 

                                                 
13 Aguility Public Whsg. v. DOD, 2017 WL 1214424 (D.D.C. March 30, 2017), citing to CAT3 v. Black 
Lineage, 164 F. Supp.3d 488, 496-98 (S.D.N.Y. 2016).   
14 Hsueh v. New York, 2017 WL 1194706, at *4 (S.D.N.Y. March 31, 2017).    
15  US v. Capitol Supply, 2017 WL 1422364, at *10 (D.D.C. April 19 2017)(holding the Rule inapplicable 
and refusing to apply the “heightened burden” of proof because the duty to preserve was implied from 
internal requirements not pending litigation). 
16 See discussion at “Inherent Powers,” infra. 
17 501 U.S. 32, 50 (1991). 
18 West v. Goodyear Tire & Rubber, 167 F.3d 776, 779 (2nd Cir. 1999).    While Federal courts do not 
recognize claims for damages caused by spoliation under federal common law they do adjudicate state-
created tort claims when sitting in diversity.  See, e.g., Williams v. BASF Catalysts LLC, 765 F.3d 306, 315 
(3rd Cir. Sept. 3, 2014)(remanding to District Court to exercise jurisdiction over “independent” spoliation 
tort claims under New Jersey law). 
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Trigger, Scope and Relevance 
The onset (“trigger”) of the duty to preserve in the anticipation or conduct of 

litigation is determined in the pre-litigation context by whether “litigation is reasonably 
foreseeable,” which involves the extent to which a party is on notice that litigation is likely 
and that the information would be relevant.    In the case of the party which initiates the 
action, this means that once it has decided to proceed, it has an obligation to preserve. 

The foreseeability issue is intensely fact-specific.  The Committee Note to Rule 
37(e) observes that “a variety of events may alert a party to the prospect of litigation,” but 
cautions that they may provide only “limited information.”  In the absence of such notice, 
according to, the duty must be “predicated on something more than an equivocal statement 
of discontent.”19   A duty to preserve may also arise from statutory requirements, 
administrative regulations or a party’s own information-retention protocols.  However, the 
mere fact of “an independent obligation to preserve” does not mean that the party also had 
such a duty with respect to the litigation.20  

Relevance for the purposes of Rule 37(e) means only relevance for purposes of 
discovery, and a “very slight showing” of relevance may suffice.21   Amended Rule 
26(b)(1) highlights the importance of proportionality concerns by emphasizing that 
hindsight is not to be utilized in the assessment.  One court noted that after the 
Amendments, the moving party is not entitled to seek sanctions for failures to preserve ESI 
merely it was “potentially relevant.”22    

Courts are prepared to shift the burden of proof on the issue when egregious 
conduct is involved.   In GN Netcom v. Plantronics, for example, the court placed the 
burden on the corporate employer to show that the lost ESI was not relevant.23 

“Reasonable Steps” 
 

A party subject to a duty to preserve must undertake reasonable, good faith steps to 
identify and preserve relevant information and, as necessary, notify persons likely to have 
relevant information to preserve the information.”  The Committee acknowledged this 
requirement in Rule 37(e) by making its remedies available only upon a showing that a 
party had failed to take “reasonable steps”24  with the intended effect of granting a “genuine 
safe harbor” for parties that take “reasonable steps.” 25   No other measures are applicable, 
even if ESI is lost.26 

                                                 
19 Cache La Poudre Feeds v. Land O’Lakes, 244 F.R.D. 614, 623 (D. Colo. March 2, 2007). 
20 Rockman Company (USA) v. Nong Shim Company, 2017 WL 275405, at *11  (N.D. Cal. Jan. 19, 2017) 
21 Nunnally v. District of Columbia, 2017 WL 1080900 (D.D.C. March 22, 2017). 
22 FTC v. DirectTV Inc., 2016 WL 7386133, *5 (N.D. Cal. Dec. 21, 2016).  
23 2016 WL 3792833 (D. Del. July 12, 2016). 
24 The “reasonable steps” language was added immediately prior to the vote on the Rule at the April 11, 
2014 meeting.   Prior to that time, the draft rule merely required a court to consider the “reasonableness of 
the party’s efforts to preserve the information” as a relevant factor to be considered.   See Discovery 
Subcommittee Report, reproduced at Agenda Book, Rules Comm. Mtg. April 10-11, at 383-84 (2014). 
25 Matthew Enterprise v. Chrysler, 2016 WL 2957133 (N.D. Cal. May 23, 2016)( a “lackadaisical” 
preservation effort by plaintiff did not qualify for the safe harbor). 
26 See “Scope of Rule 37(e),” supra.     
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As a former Chair of the Rules Committee has written, what is reasonable is 

determined by what is proportional under the circumstances, taking into account good 
preservation practices.27    The Sedona Conference® has sought to suggest procedural steps 
which satisfy that criteria28  . 

 
 In Zubulake v. UBS Warburg, (“Zubulake IV”),29 for example, the court famously 
held that once a party anticipates litigation, it “must suspend its routine document 
retention/destruction policy and put in place a ‘litigation hold’ to ensure the preservation 
of relevant documents.”   A failure to do so may, in some instances, violate good 
preservation practices and indicate a failure to take reasonable steps. 30 
 

However, a failure to any particular practice does not automatically require the 
conclusion that the party failed to take reasonable steps.    A Circuit Court has noted that 
“the better approach is to consider [the failure to adopt good preservation practices] as one 
factor” to consider in assessing conduct.31   It may be reasonable under some circumstances 
for a party to delay in imposing litigation holds32 or to fail to retain ephemeral ESI unlikely 
to be sought in discovery33 or to fail to interrupt auto-deletion functions when alternative 
methods are available.34  As the Committee Note puts it, “reasonable steps to preserve 
suffice; it does not call for perfection.”  

 
In Marten Transport v. Plattform Advertising, the court cautioned against assessing 

conduct with hindsight as to the circumstances when the decision was made.35   
 

Restore or Replace 
 

Relief for spoliation requires, by definition, that the missing ESI or tangible 
property be “lost,” or otherwise definitively unavailable.   Under those circumstances, the 

                                                 
27 Rimkus Consulting Group v. Cammaraa, 688 F. Supp.2d 598, 613 (S.D. Texas 2010)(whether conduct is 
acceptable depends “on what is reasonable, and that in turn depends on whether what was done – or not 
done – was proportional to that cae and consistent with clearly established applicable standards”). 
28 The Sedona Conference® Commentary on Legal Holds: The Trigger and the Process, 11 THE SEDONA 
CONF. 265, 270 (2010)(recommending the use of defensible and repeatable legal hold polices). 
29 220 F.R.D. 212 (S.D. N.Y. Oct. 22, 2003).   
30 Wali Muhammad v. Mathena, 2017 WL 395225 (W.D. Va. Jan.27, 2017)( negligent conduct  was 
sufficient to show a failure to take reasonable steps).   
31 Chin v. Port Authority, 685 F.3d 135, 162 (2nd Cir. 2012)(rejecting per se finding of spoliation in Pension 
Comm. of Univ. of Montreal Pension Plan v. Banc of Am Secs., LLC, 685 F. Supp. 2d 456, 464-65 
(S.D.N.Y. 2010)).   
32 Siggers v. Campbell, 2014 WL 4978655, at *3 (E.D. Mich. Oct. 6, 2014). 
33 Paice LLC v. Hyundai Motor Company, 2015 WL 4984198 (D. Md. Aug. 18, 2005).  
34 Mead v. Travelers, 2014 WL 6832914, at *2 (E.D. Pa. Dec. 4, 2014) but see Living Color v. New Era 
Aquaculture, 2016 WL 1105297 (S.D. Fla. March 22, 2016)(failure to disable an auto-delete function 
prevented the court from finding that the party had acted reasonably); Shaffer v. Gaither (“Shaffer I”), 2016 
WL 6594126 (W.D.N.C. Sept. 1, 2016)(same).    
35 2016 WL 492743, at *9-10 (D. Kan. Feb. 8, 2016).   In Absolute Activist v. Devine, 2017 WL 1355012 
(M.D. Fla. April 13, 2017), the court assessing “reasonable steps” in the FRE 502 context held that a party 
“cannot sit idly and do nothing to prevent” the loss of privileged information. 
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ESI is not “lost” within the meaning of the rule.36  The Committee Note to Rule 37(e) 
explains that “[b]ecause electronically stored information often exists in multiple locations, 
loss from one source may be harmless when substitute information can be found 
elsewhere.”   

 
In Fiteq v. Venture Corporation, the moving party failed to present “persuasive 

evidence” that the ESI could not be restored or replaced.37   In CAT3 v. Black Lineage, 
email was not deemed to be “restored” or “replaced” where questions about the authenticity 
of both the original and subsequently produced email remained at issue.38  

 
Courts applying Rule 37(e) requirements should order additional discovery before 

proceeding further when it has not yet been established if the lost ESI could be “restored 
or replaced.”   In doing so, they may rely on Rules 26(b)(2)(B) and Rule 26(c)(1)(B) to 
allocate the expenses, if appropriate.39  In Living Color v. New Era Acquaculture, the court 
declined to order further discovery given “the abundance of preserved information” to meet 
the needs of the moving party.40   

 
However, some courts (not applying Rule 37(e)) have found that spoliation has 

occurred even where subsequent discovery restored the identical or substantially identical 
information on the theory that the restoration merely ameliorates prejudice, which goes to 
the selection of the remedy, not the fact of (initial) spoliation. 

 
Prejudice 

 
A fundamental requirement for application of spoliation measures, whether the loss 

involves that of tangible property or ESI, is the presence of prejudice regardless of the form 
of the missing evidence.41  Courts typically require a showing that the ability to go to trial 
is impaired or that the conduct in question threatens to interfere with the rightful decision 
of the case.42   Subdivision (e)(1) of Rule 37(e), for example, explicitly focuses its measures 

                                                 
36 G.P.P. v. Guardian Prot. Products, 2016 U.S. Dist. LEXIS 88926 (E.D. Cal. July 8, 2016). 
37 Fiteq v. Venture Corporation, 2016 WL 1701794, at *3 (N.D. Cal. April 28, 2016). 
38 CAT3, Inc. v Black Linage et al, 2016 WL 154116, at *7(S.D. N.Y. Jan. 12, 2016). 
39 In ILWU-PMA Welfare Plan v. Connecticut General, 2017 WL 3459880, at *6 (N.D. Cal. Jan. 24, 2017), 
the court ordered additional discovery at the cost of the non-moving party.   
40 2016 WL 1105297, at *5 (S.D. Fla. March 22, 2016). 
41 Some Circuits require a preliminary showing of prejudice under the rubric of relevance by re-defining 
that term to include prejudice.  See, e.g., Automated Solutions v. Paragon Data Systems, 756 F.3d 504, 514 
(6th Cir. 2014), the court noted that “[i]n this [adverse inference entitlement] context, ‘relevant’ means 
[that] the party seeking an adverse inference must adduce sufficient evidence from which a reasonable trier 
of fact could infer that the destroyed [or unavailable] evidence would have been of the nature alleged by the 
party affected by its destruction.”   This is a distinction without a difference for purposes of this 
Memorandum, and for Rule 37(e), since prejudice, one way or the other, is a predicate requirement for any 
relief.  
42 Micron v. Rambus, 645 F.3d 1311, 1328 (Fed. Cir. 2011); accord Leon v. IDX Systems, 464 F.3d 951, 
959 (9th Cir. 2006)(the “ability to go to trial or threatened to interfere with the rightful decision of the 
case”). 
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on dealing with losses of ESI which cause prejudice and its presence is presumed under 
subdivision (e)(2) once the requisite “intent to deprive” showing is made.43    

 
The court in Simon v. City of New York,44 emphasized that the moving party must 

show the loss to have been of sufficient consequence to have made a difference in pursuit 
of claims or presentation of defenses.   Courts applying Rule 37(e) often blend the relevant 
Circuit predicate requirements of prejudice into the framework provided by the Rule, as 
was the case in Zamora v. Stellar Mgt.45   Such reinforcement is permissible because it 
does not introduce considerations which are not inconsistent with its core mandates. 

 
The Rule itself is silent on which party bears the burden of proof on prejudice.  

According to the Committee Note it may be reasonable to require the party seeking relief 
to prove prejudice when the content is fairly evident, or may appear to be unimportant or 
the abundance of preserved information may appear sufficient to meet the needs of all 
parties.   However, prejudice may be inferred when highly culpable conduct is involved.46   
As was the case in Sekisui Am. Corp. v Hart,47 courts applying Rule 37(e) are prepared to 
shift the burden to the non-moving party to demonstrate a lack of prejudice when the 
conduct is sufficiently egregious.  

   
In Global Material Tech. v. Dazheng Metal Fibre,48 the court ordered a default 

judgment on liability under Rule 37(e) only after presuming prejudice because the non-
moving party had acted with an intent to deprive.  

 
It is typically left to a court’s inherent authority to deal, if at all, with the  

“incompetent spoliator,” i.e., when abusive practices of counsel or parties violate the 
threshold conditions for relief but do not result in prejudice.    The Rule 37(e) Committee 
Note was amended by the Standing Committee to make it clear that remedies under the 
Rule are not available merely because of an elevated intent.49    

 

                                                 
43 In Wal-Mart Stores v. Cuker Interactive, 2017 WL 239341 (W.D. Ark. Jan. 19, 2017), for example, the 
court refused to make measures available under the Rule in the absence of a showing of prejudice. Cf. Greg 
Joseph, Rule 37(e): The New Law of Electronic Spoliation, 99 JUDICATURE 35, 41 (2015)( adverse party need 
not  actually be prejudiced by prejudiced to receive potentially outcome-determinative sanctions).   
442017 WL 57860 (S.D.N.Y. Jan. 5, 2017).  
45 2017 WL 1372688, at *2 (W.D. Mo. April 11, 2017)(a district court in the Eighth Circuit applying Rule 
37(e) must make a finding of “prejudice to the opposing party” before an adverse inference is warranted). 
46 Residential Funding v. DeGeorge, 306 F.3d 99, 109 (2nd Cir. 2002)(“[w]here a party destroys evidence in 
bad faith, that bad faith alone is sufficient circumstantial evidence from which a reasonable fact finder 
could conclude that the missing evidence was unfavorable to that party”). 
47 945 F. Supp.2d 494, 508 (S.D.N.Y. 2013)(finding that the spoliating party had been “unable to rebut the 
presumption of prejudice”)  
48 2016 WL 4765689, at *10 (N.D. Ill. Sept.  13, 2016). 
49 The Standing Committee approved the draft Committee Note adopted by the Rules Committee only after 
it deleted the statement that “there may be rare cases where a court concludes that a party’s conduct is so 
reprehensible that serious measures should be imposed even in the absence of prejudice”  at the suggestion 
of a member of the Standing Committee.    Minutes, Std. Comm. Meeting, May 29-30, 2014, at n. 2.  see 
also Memo, May 22, 2014, Dave Campbell to Jeff Sutton, Revision to Proposed Rule 37(e) Committee 
Note (copy on file with Author)( a Member of the Standing Committee “questioned the wisdom” of 
suggesting that severe measures could be imposed “when no prejudice resulted from the loss”).    
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Available Measures 
The contents of the federal spoliation toolbox for dealing with spoliation were not 

changed by the 2015 Amendments.   As the Sixth Circuit explained “a spoliation ruling is 
evidentiary in nature and federal courts generally apply their own evidentiary rules in both 
federal question and diversity matters.”50    

Thus, whether relying on the civil rules or invoking inherent power to remedy 
litigation abuse, courts generally choose from the same range of possible federal remedies.   
Typically, the choice reflects where the spoliation conduct at issue falls along the 
“continuum of fault.”51    

The structure of Rule 37(e) reflects that characteristic.  Where culpability is low or 
non-existent, but prejudice exists, subdivision (e)(1) permits measures no greater than 
necessary to address prejudice.52   Creativity abounds, and much is left to the discretion of 
the Court.53     

 
However, subdivision (e)(2) provides that “only upon finding that the party acted 

with the intent to deprive another party of the information’s use in the litigation may [a 
court] (A) presume that the lost information was unfavorable to the party; (B) instruct the 
jury that it may or must presume the information was unfavorable to the party; or (C) 
dismiss the action or enter a default judgment.”   (Emphasis added). 

 
With that in mind, we turn first to the impact of Rule 37(e) on the typical measures 

sought since the Rule went into effect before a general discussion of the “intent to deprive” 
standard and the role of inherent authority in dealing with spoliation.     

1. Monetary Sanctions/Fines  
 

Courts have imposed monetary sanctions for spoliation payable to the courts, which 
are sometimes described as fines.54    In Cache La Poudre v. Land O’Lakes, however, the 
court awarded $5K as monetary sanctions, payable to the other party55 since awarding a 

                                                 
50 Adkins v. Wolever, 554 F.3d 650, 652 (6th Cir. 2009).  See generally A. Benjamin Spencer, The 
Preservation Obligation: Regulating and Sanctioning Pre-Litigation Spoliation in Federal Court, 79 
FORDHAM L. REV. 2005, 2032 & n. 137 (2011)(synthesizing Supreme Court requirements under Rules 
Enabling Act).     
51 Ross v. American Red Cross, 567 Fed. Apprx. 296, at *3 (6th Cir. Jan. 27, 2014)(a party’s fault may “fall 
‘along a continuum of fault – ranging from innocence through the degrees of negligence to 
intentionality’”). 
52 Subdivision (e)(1) provides that “upon finding prejudice to another party from loss of the information, 
[the court] may order measures no greater than necessary to cure the prejudice.” 
53 For a catalog of remedial measures in a case not applying Rule 37(e), see Browder v. City of 
Albuquerque, 209 F.Supp.3d 1236 (D. N.Mex. July 20, 2016)(order to produce regardless of privilege; 
striking part of a party’s proof; allowing questioning about missing evidence; and imposing costs to create 
substitute for spoliated data). 
54 United States v. Philip Morris, 327 F.Supp. 2d 21 (D.DC. 2004)(ordering payment of $2.75M into Court 
Registry). 
55 Id., at 635-636 (relying on Turner v. Hudson Transit Lines, 142 F.R.D. 68, 78 (S.D. N.Y. 1991). 
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“fine” might constitute a criminal contempt award.56   More recently, in Transystems Corp. 
v. Hughes Assocs., a “nominal” monetary sanction ($1000) was imposed for the negligent 
failure to preserve ESI in a decision not citing Rule 37(e).57 

 
In GN Netcom v. Plantronics,58 a decision which did cite to Rule 37(e), a court 

levied a “punitive” monetary sanction” of $3M in response to the bad-faith conduct of a 
senior executive and an unwillingness of the party to initially acknowledge wrongdoing.   
While a stretch, it is plausible that the court was addressing economic prejudice under the 
Rule; more likely, however, it is an example of a court asserting its inherent authority to 
address egregious litigation abuse whether or not the rule authorized it.     

 
Given the recent Supreme Court holding in Goodyear Tire & Rubber v. Haeger, 

however, such an award untethered to the amounts incurred by the misconduct may have 
“cross[ed] the boundary from compensation to punishment.”59  The Court noted that a 
sanction imposed for conduct which abuses the judicial process “must be compensatory 
rather than punitive in nature” if it is imposed pursuant to “civil procedures.”60 

 
2. Attorney’s fees and costs 
  
Another remedy frequently imposed by courts for spoliation is the reimbursement 

of moving parties for the reasonable costs, including attorney’s fees, expended in 
addressing failures to preserve.61    Rule 37(b)(2)(C) permits such relief if a court order has 
been violated62 as does Rule 37(a)(5)(A) under some circumstances when spoliation 
motions are treated as motions to compel.63     Courts applying Rule 37(e) have done so, as 
explained in CAT3 v. Black Lineage, on the basis that such an award ameliorates the 
“burden and expense of ferreting out the malfeasance and seeking relief from the court.”64 

 

                                                 
56 Cache La Poudre Foods v. Land O’Lakes, 244 FRD 614, 637-638 (D. Colo. 2007)(citing Phillip Morris 
as an example of a fine). See Goodyear Tire & Rubber v. Haeger, 581 U.S. __ (2017)(to levy amounts as 
punishment for sanctioned party’s misbehavior, procedural guarantees applicable in criminal cases such as 
“beyond a reasonable doubt” are required).  
57 2016 WL 3551474 (M.D. Pa. June 30, 2016). 
58 2016 WL 3792833 (D. Del. July 12, 2016). 
59 Goodyear Tire, supra, (“a court when using its inherent sanctioning authority (and civil procedures), 
[must] establish a causal link – between the litigant’s misbehavior and [in that case] legal fees paid by the 
opposing party”). 
60 Id. 
61 See, e.g., AGinfodata v. AgWorks, 2014 WL 12610208, at *11 (D. Minn. 2014)(awarding attorney’s fees 
and cost incurred “chasing the proverbial tail” to garner information despite lack of prejudice).    
62 Zubulake v. UBS Warburg, 229 F.R.D. 422, 439, n. 119 (S.D. N.Y. July 20, 2004)(“[p]ay all reasonable 
expenses, including attorney’s fee” citing Fed. R. Civ. P. 37(b)(2)).    
63 Pugliese v. County of Lancaster, 2014 WL 5470469 (E.D. Pa. Oct. 29, 2014)(treating motion for 
spoliation sanctions as a motion to compel under the rule); . Ericksen v. Kaplan, 2016 WL 695789 (D. Md. 
Feb. 22, 2016) and Marshall v. Dentfirst, 2016 WL 1222270 (N.D. Ga. March 24, 2016); Best Payphones 
v. City of New York, 2016 WL 792396, at *8 (E.D. N.Y. Feb. 26, 2016); contra Wal-Mart Stores v. Cuker 
Interactive, 2017 WL 239341 (W.D. Ark. Jan. 19, 2017).     
64 164 F. Supp. 3d 188 (S.D.N.Y. Jan. 12, 2016).      
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Other courts act under their inherent powers, whether or not civil rules are 
otherwise available.65  The Supreme Court has recent confirmed that a federal court has 
“inherent authority to sanction a litigant for bad-faith conduct by ordering it to pay the 
other side’s legal fees.”66  In Garcia v. City of Santa Clara, however, the District Judge 
refused to award make such an award in a case involving failure to preserve email or video 
files under Goodyear v. Haeger because there had been an inadequate showing of 
culpability under Circuit principles.67     One court has even expressed a willingness to 
allocate a share of the attorney’s fees and costs imposed on parties under Rule 37(e) to their 
counsel, even though the Rule is directed at parties alone.68   

 
3. Forensic Examination  

 
When there has been a breach of the duty to preserve courts are prepared to order 

direct access to databases and storage devices, upon an appropriate showing.   The Eleventh 
Circuit noted in the case of In re Ford Motor Company, involving access to databases, that 
a party is “unentitled to this kind of discovery without – at the outset – a factual finding of 
some non-compliance with [the] discovery rules.”69  As noted in Covad Communications,70 
a forensic search is not justified whenever a party claims that there are, for example, fewer 
e-mails from a person or about a subject or transmitted in a given time than the party 
expected to find.”  

 
In TLS Mgt. and Mktg. Services v. Rodriquez-Toledo, court ordered, at the non-

moving party’s expense, “a forensic examination” of an external hard drive as an 
“additional” sanction under Rule 37(e) because it “may ameliorate the prejudice caused by 
the spoliation of ESI.”71    In Genger v. TR Investors,72 direct access was justified because 
of the absence of emails which should have been on the server or workstations.   
 

4. Preclusion of Evidence or Arguments 
 
Preclusion of admission of evidence or reference to it in trial is sometimes ordered 

where other remedies, such as an adverse inference instruction, are inadequate to address 

                                                 
65 Friedman v. Phila. Parking Auth., 2016 WL 6247470 (E.D. Pa. March 10, 2016). 
66 Goodyear Tire & Rubber Co. v. Haeger, 581 U.S. ___ (2017).  There is no reason to believe that this is 
precluded by the availability or use of Rule 37(e), given the lack of pre-emptive intent in the Rule itself and 
the limited scope of the Committee Note “foreclosure” language.   See “Inherent Powers,” infra. 
67 2017 WL 1398263 (N.D. Cal. April 19, 2017)(authorizing a minor award under Rule 37(b) but ignoring 
Rule 37(e). 
68 Alabama Aircraft Industries v. Boeing, 2017 WL 930597 (N.D. Ala. March 9, 2017).  Most courts “apply 
a mild de facto presumption against sanctioning counsel” in that context.   Thomas Y. Allman, Achieving 
an Appropriate Balance: The Use of Counsel Sanctions in Connection With The Resolution of E-discovery 
Misconduct, 15 RICH. J. L. & TECH. 9, 21 (2009).    
69 In re Ford Motor Co., 345 F.3d 1315, 1317 (11th Cir. 2003). 
70 Covad Comm. v. Revonet, 258 F.R.D. 5, at *14 (D.D.C. May 27, 2009). 
71 2017 WL 115743 (D. P.R. March 27, 2017). 
72 26 A.3d 180, 192 (Del. Sup. Ct., July 18, 2011). 
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the prejudice from spoliation or to punish the choices made by a spoliator.73   There is a 
substantial line of cases, for example, where preclusion of expert testimony followed 
destruction of the relevant product during its examination by the expert.74  

 
According to the Committee Note to Rule 37(e), preclusion of evidence is available 

to cure prejudice found by the court under the Rule without a showing of “intent to 
deprive.”  In Ericksen v. Kaplan, use of an email at trial was precluded by the court because 
of the failure to preserve ESI which might have rebutted its authenticity.75  In Cahill v. 
Dart, a party was prohibited from offering testimony about what had been seen on a 
missing video tape segment.76  

 
Preclusion has also been used to prevent unfair negative inferences from missing 

ESI which should have been preserved.  In Below v. Yokohama Tire, the court barred 
arguments of a failure to explore or prove a contention.77  In Wali Muhammad v. Mathena, 
jurors were instructed they should not assume that the lack of corroborating objective 
evidence undermined certain testimony.78 

 
In Feist v. Paxfire, a court barred a party from asserting evidence on a narrow issue 

likely to have been the subject of the missing ESI and barred an argument that statutory 
damages should be awarded.79 

 
5. Admitting Spoliation Evidence/Instructions 
 
Courts routinely permit juries to hear evidence of spoliation and draw their own 

conclusion about the implications to be drawn because, according to some, “[s]uch an 
instruction is not a punishment.  It is simply an explanation to the jury of its fact-finding 
powers.” 80  In Russell v. U. of Texas,81 for example, the Fifth Circuit approved the lower 
court allowing a jury to hear that information was destroyed and agreed that the jury “was 
free to weigh this information as it saw fit.”  In Wandner v. American Airlines,82 the court 
did so despite the lack of evidence that the spoliating party had acted in bad faith..    

 

                                                 
73 Ohio Casualty Company v. Cox, 2014 WL 5106333, at *11 (E.D. Ky. Sept. 25, 2014)(preventing use or 
reference to missing records where “clear culpability and borderline deceit” in order to meet the 
“prophylactic, punitive and remedial rationales” underline the spoliation doctrine). 
74 Unigard Security Insur. v. Lakewood Engineering, 982 F.2d 363 (9th Cir. 1992)(affirming exclusion of 
testimony of expert under inherent power given that destruction of evidence precluded opportunity to 
inspect and rendered “unreliable virtually all of the evidence” that a jury could consider). 
75 2016 WL 695789, at *2 (D. Md. Feb. 22, 2016). 
76 2016 WL 7034139 (N.D. Ill. Dec. 2, 2016). 
77 2017 WL 764824, at *2 (W.D. Wisc. Feb. 27, 2017). 
78 2017 WL 3955225 (W.D. Va. Jan. 27, 2017). 
79 2016 WL 4540830 (S.D.N.Y. Aug. 29, 2016). 
80 Mali v. Federal Insurance, 720 F.3d 387, 393 (2nd Cir. June 13, 2013).  
81 234 F. Appx. 195, 208 (5th Cir. June 28, 2007). 
82 Wandner v. American Airlines, __ F.Supp.3d __, 2015 WL 145019, at *2,*18 (S.D. Fla. Jan. 12, 
2015)(party is not “preclude[d] from presenting the facts (and related, permissible arguments) surrounding 
his preservation requests and the County’s failure to achieve that result to the jury). 
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The practice is endorsed by the Committee Note to Rule 37(e) and is often used as 
an unstated informal sanction when the moving party has been unable to demonstrate an 
“intent to deprive.”83   Courts may allow introduction of spoliation evidence and argument 
to the jury and may instruct the jury that it may consider it along with the other information 
in the case.  

 
 A court may not, however, instruct the jury that it may or must presume that the 

missing information was unfavorable to the non-moving party absent a finding that the 
party acted with an “intent to deprive.”  

    
Thus, in BMG Rights Mgt. v. Cox Comms., a court alerted the jury to the ‘fact’ of 

spoliation, identifed the missing evidence, and permitted the jury to consider that fact in 
their deliberations.84   In Nuvasive v. Madsen Medical, the court allowed both parties to 
present evidence regarding the loss, while instructing the jury it could consider the 
evidence along with other evidence in the case. 85    

 
This is, as should be clear, a practice which is in tension with the expectation that 

the “intent to deprive” standard would reduce unnecessary use of judicial resources and 
provide a safe harbor from harsh measures for inadvertent or merely negligent conduct.  A 
jury may see the spoliating party in a light which unduly prejudices its ability to fairly 
resolve the issues on the merits.86   

 
 However, FRE 403 gives a court discretion to limit evidence which 

overemphasizes the importance of the missing evidence.87  In Delta/AirTran Baggage Fee 
Antitrust Litigation, the court barred introduction of such evidence because it would 
“transform what should be a trial about [an] alleged anti-trust conspiracy into one on 
discovery practices and abuses.”88    

 
6. Adverse Inferences  

 
A frequently imposed evidentiary sanction for a failure to preserve is an instruction 

to a jury that it may or must draw an inference or presumption that missing information 
would have been unfavorable to the party whose conduct led to the failure to preserve.    

                                                 
83 In Virtual Studios v. Stanton Carpet, 2016 WL 5339601 (N.D. Ga. June 23, 2016), the court declined to 
authorize an adverse inference because the party was “negligent or careless” at most, but nonetheless 
allowed the moving party to introduce evidence of the loss of email and to make an argument about its 
effect.   In Security Alarm Financing v. Alarm Protection, 2016 WL 7115911 ( D. Alaska Dec. 6, 2016), 
the court instructed the jury that the party had failed to preserve but, because it could not conclude the party 
acted with an intent to deprive, it admitted evidence of spoliation so that the jury could assess it). 
84 199 F.Supp.3d 958 (E.D. Va. Aug. 8, 2016).   
85 , 2016 WL 305096 (S.D. Cal. Jan. 26, 2016). 
86 Gorelick et al, Destruction of Evidence § 2.4 (2014)(“DSTEVID s. 2.4”)(once a jury is informed 
evidence has been destroyed the “jury’s perception of the spoliator may be unalterably changed” regardless 
of the intent of the court). 
87 Fed. R. Evid. 403 provides that a court may act to prevent “unfair prejudice, confusing the issues, 
misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence.” 
88 2015 WL 4635729, at *14 (N.D. Ga. Aug. 3, 2015). 
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This is believed to help level the playing field in addition to punishing and deterring like 
conduct.  

  
Courts typically must find that the party having control over the evidence at the 

time acted with a culpable state of mind.   In those Circuits which follow the seminal 
Second Circuit decision in Residential Funding,89   the “culpable state of mind” factor can 
be satisfied by a showing that the evidence was destroyed negligently.   Other Circuits 
require a predicate showing of bad faith.  The Seventh Circuit, for example, has held that 
proof of bad faith requires destruction “for the purpose of hiding adverse information.”90 

 
Rule 37(e) famously requires, instead, that a court seeking to instruct a jury that it 

may or must presume missing ESI to be unfavorable may do so only upon finding “an 
intent to deprive the other party of the use of the evidence in the litigation,” specifically 
rejecting Residential Funding.  The Committee Note explains that “the better rule for the 
negligent or grossly negligent loss of [ESI] is to preserve a broad range of measures to cure 
prejudice caused by its loss, but to limit the most severe measures to instances of intentional 
loss or destruction.”   

 
The Sixth Circuit in Applebaum v. Target, has noted that “a showing of negligence 

or even gross negligence will not do the trick” for the measures listed Rule 37(e)(2).91   In 
Mazzei v. The Money Store, the Second Circuit confirmed that amended Rule 37(e) 
superseded existing precedent as to adverse inferences.92   As one court in the Second 
Circuit has noted, litigants seeking adverse inferences “face a tougher climb than in years 
past.”93   

 
The Rule has had an impact.  Of the thirty post-enactment decisions applying Rule 

37(e) in which adverse inferences were at issue, the court in twenty-two instances denied 
the request, in many cases under circumstances which would have yielded a different result 
prior to the Rule.  A more detailed discussion, with examples, is available in “Intent to 
Deprive,” infra. 

 
However, some courts have ignored the Rule under circumstances when it should 

have been applied.  In twelve of the fifteen decisions where court the court did so,  the 
outcome likely would have been decided different if Rule 37(e) had been applied.94   One 

                                                 
89 Residential Funding Corp. v. DeGeorge Fin. Corp., 306 F.3d 99, 109 (2nd Cir. 2002).  Under Residential 
Fund logic, an adverse inference “did not require the finder of fact to impute any particular state of mind to 
the spoliator” since it merely “fill[ed] the evidentiary gap created by the party that destroyed evidence.”   
Orbit One Communications v. Numerex Corp., 271 F.R.D. 429 at n. 12 (S.D.N.Y. 2010). 
90 Bracey v. Grondin, 712 F.3d 1012, 1020 (7th Cir. 2013)(in addition to “intentionality” a finding of ‘bad 
faith” requires a showing of “destruction for the purpose of hiding adverse information”).  
91 831 F.3d 740 (6th Cir. Aug. 2, 2016). 
92 656 Fed. Appx. 558 (2nd Cir. July 15, 2016). 
93 Jaffer v. Hirji, 2017 WL 1169665, at *6 (S.D. N.Y. March 28, 2017). 
94 Appendices, supra. 
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court even acted without finding “intent to deprive” while simultaneously acknowledging 
that Rule 37(e) applied.95 

 
7. Dismissals or Default Judgments 
 
Dismissals or default judgments (including summary judgments) are imposed for 

spoliation only when “the offending party is seriously at fault.96 Courts prefer to try cases 
on their merits and thus bar their use without proof that a lesser remedy will not meet the 
remedial, punitive or deterrence goals involved.97   In Organik Kimya v. ITC, the Federal 
Circuit approved entry of a default judgment because such measures should be available to 
“deter those who might be tempted” to act with an intent to deprive in the absence of such 
a deterrent.98     Some Circuits even require proof be established by clear and convincing 
evidence.”99    

 
Rule 37(e)(2) requires a showing of an “intent to deprive” when a dismissal or 

default judgment is sought for the loss of ESI that should have been preserved.  In Global 
Material Tech. v. Dazheng Metal Fibre, a default judgment was imposed under those 
circumstances because an adverse inference would not be sufficient to punish the party for 
their dishonesty.100  In Roadrunnrer Transportation v. Tarwater, the Ninth Circuit affirmed 
a dismissal based on findings of the lower court which would have justified the conclusions 
that an “intent to deprive” existed had the Rule been applied.101 

 
Courts are prepared to order dismissals under extraordinary circumstances even if  

an intent to deprive does not exist.    In Shaffer v. Gaither (“Shaffer II”), where the court 
had earlier held the showing was lacking,102 the court implied that it would have granted a 
dismissal under its inherent authority if the conduct “rise[en] to the level” that [was] utterly 
inconsistent with the orderly administration of justice or undermine[d] the integrity of the 
process.”103    

 
In Silvestri v. GM, a court dismissed an action involving the loss of tangible 

property although the culpability of the offending party was low because the spoliation 
“substantially denied” the parities ability to defend the claim.104    An alternative holding 
would have led to the same result if the conduct was “was so egregious as to amount to a 

                                                 
95 Core v. Tarbert Logging, 2016 WL 879324 (W.D. Okla. March 7, 2016).   A similar result was reached 
in Blumenthal Distributing v. Herman Miller, 2016 WL 6609208 (C.D. Cal. July 12, 2016) and in Morrison 
v. Veale M.D., 2017 WL 372980 (M.D. Ala. Jan. 25, 2017). 
96 Schmid v. Milwaukee Elec. Tool Corp, 13 F.3d 76, 79 (3d Cir. 1994). 
97 West, supra, 167 F. 3d 776, 780 (2nd Cir. 1999). 
98 848 F.3d. 994, at *6-7 (Fed. Cir. Feb. 15, 2017)(citing Nat’l Hockey League v. Metro. Hockey Club, 427 
U.S. 639, 643 (1976).  
99 Shepherd v. ABC, 62 F.3d 1469, 78 (D.C.Cir. 1995). 
100 2016 WL 4765689, at *9 (N.D. Ill. Sept. 13, 2016). 
101 642 F. Appx. 759 (9th Cir. March 18, 2016). 
102 Shaffer v. Gaither (“Shaffer I”), 2016 WL 6594126 (W.D. N.C. Sept. 1, 2016). 
103 Shaffer v. Gaither (“Shaffer II”), 2016 WL 7331561, at *1-2 (W.D. N.C. Dec. 12, 2016). 
104 271 F.3d 583, 593 (4th Cir. 2001). 
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forfeiture of his claim,” indicating that if ESI had been lost under similar circumstances, a 
similar result would obtain, which has implications for further rulemaking.105    

 
Intent to Deprive 

 
According to the Committee Note, Rule 37(e) “rejects cases such as Residential 

Funding v. DeGeorge, 306 F. 3d 99, 108 (2nd Cir. 2002), that authorize the giving of 
adverse inference instructions on a finding of negligence or gross negligence” 106   It does 
so by requiring that only upon finding that “the [non-moving] party acted with the intent 
to deprive another party of the information’s use in the litigation” may a court invoke the 
potentially case-dispositive measures listed in subdivision (e)(2).   It rejects the argument 
of Residential Funding that a party should “bear the risk of its own negligence.”107   

 
Rule 37(e) thus overrules similar precedent in the Fourth,108 Sixth,109 Ninth110 and 

D.C. Circuits.111  The Committee Note explains that “[n]egligent or even grossly negligent 
behavior does not logically support” an inference that evidence was unfavorable to the 
party responsible since “[i]nformation lost through negligence may have been favorable to 
either party.”   It is not logical to draw an inference about a party’s consciousness of the 
weakness of its case - the basis for the inference - merely from negligent loss or 
destruction.112   To do so could “tip the balance at trial in ways the lost information never 
would have.”   The “better” approach is to limit “the most severe measure to instances of 
intentional loss or destruction.”  

  
The “intent to deprive” standard is similar to the “bad faith” requirement in use in 

some Circuits.113  As a member of the Rules Committee noted in Accurso v. Infra-Red 

                                                 
105 The initial draft of Rule 37(e)(2013) would have allowed sanctions if the misconduct “irreparably 
deprived a party of any meaningful opportunity to present or defend against the claims in the litigation.”  
This was dropped when the Rule was amended to apply only to ESI, in part to preserve the exception 
outside the rule.   However, Rule 37(e) could easily apply to all forms of discoverable information with 
inherent authority held in reserve for the rare Silvestri-type loss of discoverable information, including ESI.     
106 Residential Funding held that an adverse inference may be drawn when a party “knowingly, even if 
without intent to [breach a duty to preserve it] or negligently” (emphasis in original). 
107 306 F.3d 99, 108 (2nd Cir. 2002). 
108 Buckley v. Mukasey, 538 F.3d 306 (4th Cir. 2008)(destruction, though not conducted in bad faith, could 
yet be “intentional,” “willful,” or “deliberate”). 
109 Beaven v. U.S. Dept. of Justice, 622 F.3d 540, 554 (6th Cir. 2010)(“the evidence was destroyed 
‘knowingly even if without intent to [breach a duty to preserve it], or negligently’”). 
110 Glover v. BIC, 6 F.3d 1318, 1329 (9th Cir. 1993)(bad faith is not the only basis for an adverse inference). 
111 Grosdidier v. Broadcasting Board, 709 F.3d 19, 28 (D.C. Cir. 2013)(an adverse inference is appropriate 
notwithstanding that the destruction was negligent). 
112 See, e.g., Aramburu v. Boeing, 112 F.3d 1398, 1407 (10th Cir. 1997)(“[m]ere negligence . . .is not 
enough because it does not support an inference of consciousness of a week case”); accord McCormick, 
Evidence § 273 at 660-61 (1972). 
113 Guzman v. Jones, 804 F.3d 707 (5th Cir. 2015)(“[b]ad faith, in the context of spoliation, generally means 
destruction for the purpose of hiding adverse evidence”); Bracey v. Grondin, 7121 F.3d 1012, 1020 (7th Cir. 
2013)(a finding of “bad faith” requires, in addition to intentionality, that there be a showing of “destruction 
for the purpose of hiding adverse information”); Hallmark Cards v. Murley, 703 F.3d 456, 460 (8th Cir. 
2013)(“’there must be a finding of intentional destruction indicating a desire to suppress the truth’”); 
Micron v. Rambus, 645 F.3d 1311, 1327 (Fed. Cir. 2011)(the party must have “’intended to impair the 
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Services, the Rule has not “substantially altered the moving party’s burden” in the Third 
Circuit.114 

 
It is not enough that the party acted “willfully,” as was the case in Zubulake v. UBS 

Warburg (“Zubulake V”).115  In CTB, Inc, v. Hog Slat, Inc., the court explained that 
“willful” conduct does not necessarily indicate that the party acted for the purpose of 
depriving the adversary of the evidence.116   

 
The standard was not met in cases such as Below v. Yokohama Tire, where the 

failure to preserve fell “somewhere between negligence and gross negligence, but short of 
bad faith or intentional conduct;”117  Estate v. County of Teller, where a failure to intervene 
to prevent auto deletion was “at most, the result of negligence;”118  Living Color v. New 
Era Aquaculture, where deletion of text messages as soon as received was not “a nefarious 
practice;”119 McQueen v. Aramark Corp., where the delayed use of a litigation hold was 
not “intentional;”120  Orchestratehr v. Trombetta, where only “equivocal evidence” about 
the state of mind at the time of deletion of email existed;121  Richard v. Inland Dredging, 
where a barge was not sunk intentionally to hide or destroy a hard drive;122  and in Virtual 
Studios v. Stanton Carpet, where a failure to preserve emails was ‘negligent or careless” at 
most.123 

 
In contrast, the “intent to deprive” standard was satisfied in Alabama Aircraft 

Industries v. Boeing, based on “unexplained, blatantly irresponsible [preservation] 
behavior;”124 in Brown Jordan v. Carmicle, where there was “deliberate deletion and 
destruction of evidence and lack of candor;”125 in CAT3 v. Black Lineage, where a party  
provided deliberately altered emails;126  in Global Material Technologies v. Dazheng Metal 
Fibre, where a party acted to prevent the moving party from obtaining ESI;127 in GN Necom 
v. Plantronics,  based on double deletion of emails and the “totality of the record;”128  and 
in Internmatch v. Nxbigthing, where the party made “bogus claims” of power surges .129  

 

                                                 
ability of the [moving party] to defend itself’”[citing Schmid v. Milwaukee Elec. Tool, 13 F.3d 76, 80 (3rd 
Cir. 1994). 
114 169 F. Supp.3d 612 (E.D. Pa. March 11, 2016)(Pratter,J.). 
115 229 F.R.D. 422, 436 (S.D. N.Y. July 20, 2004). 
116 2016 WL 1244998, at *9 (E.D. N.C. March 232, 2016). 
117 2017 WL 764824 (W.D. Wisc. Feb 27, 2017). 
118 2017 WL 1154032 (D. Colo. March 2, 2017). 
119 2016 WL 1105297 (S.D. Fla. March 22, 2016). 
120 2016 WL 6988820 (D. Utah Nov. 29, 2016). 
121 178 F.Supp.3d 476 (N.D. Tex. April 18, 2016). 
122 2016 WL 5477750 (W.D.La. Sept. 29, 2106). 
123 2016 WL 5339601 (N.D. Ga. June 232, 2016). 
124 2017 WL 930597 (N.D. Ala. March 9, 2017). 
125 2016 WL 815827 (S.D. Fla. March 2, 2016). 
126 164 F.Supp.3d 488 (S.D.N.Y. Jan. 12,2016). 
127 2016 WL 4765689 (N.D. Ill. Sept. 13, 2016). 
128 2016 WL 3792833 (D. Del. July 12, 2016). 
129 2016 WL 491483 
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As noted, there are some courts which continue to hold that negligent conduct 
suffices.130   In Horn v. Tuscola County, for example, the court quoted Rule 37(e) as 
requiring an “intent to deprive” standard but suggested that the rule was satisfied if the 
conduct was negligent.131 

 
Attribution of Intent  

 
Courts routinely attribute the intent of individuals and agents to the entity on whose 

behalf they are acting.   In First Financial Security v. Freedom Equity Group, an entity 
was found responsible based on a “shared intent” to deprive the moving party of the use of 
the deleted text messages.132     

 
However, the acts of a disgruntled former employee in committing spoliation prior 

to resigning were not attributed to an employer in Harfouche v. Stars on Tour.133 
 
Role of the Jury 

In most cases, the court determines whether or not a showing of “intent to deprive” 
has been made after an evidentiary hearing or permitting evidence of spoliation to be 
presented at trial.   It has been argued that courts, not juries, should determine whether, as 
a matter of law, spoliation has occurred, since the judge is “trained in the law.” 134   In any 
event, before a jury is empowered to do so, the court must first determine as a preliminary 
matter that a reasonable jury could conclude that the non-preserving party acted in that 
manner. 135 

In Epicor Software v. Alternative Technology,136 a court applying Rule 37(e) 
decided to utilize the jury to decide if an intent to deprive existed and stated that if there 
was sufficient evidence produced, it would instruct the jury as suggested by the Committee 
Note .137   

                                                 
130 Appendices. 
131 2017 WL 1130095, at *4 (E.D. Mich. March 27, 2017).   
132 2016 WL 5870218, *3 (N.D. Cal. Oct. 7, 2016). 
133 2016 WL 54203 (D. Nev. Jan. 5, 2016). 
134 Norton, Woodward and Cleveland, Fifty Shades of Sanctions, 64. S.C.L.  REV. 459 (Spring 2013)(the 
judge, not jury, should determine existence of spoliation); accord Brookshire Brothers v. Aldridge, 57 Tex. 
Sup. Ct. J. 947, 438 S.W. 3d 9, 2014 WL 2994435, at *29 (S.C. Tex. July 3, 2014)(judge must determine 
whether a party has spoliated evidence and, if so, the appropriate remedy);  see also Dale A. Nance, 
Adverse Inference About Adverse Inferences,  90 BOSTON U. LAW REV. 1089, 1090 & 1128 (2010)( use of 
adverse inferences should be radically curtailed in favor of simpler remedies that are imposed by the court 
without the involvement of the jury).    
135 Greg Joseph, Rule 37(e): The New Law of Electronic Spoliation, 99 JUDICATURE 35, 40 (2015). 
136 2015 WL 12734011 (C.D. Cal. Dec. 17, 2015) 
137 The Committee Note states that “the courts instruction should make clear that the jury may infer from 
the loss of the information that it was unfavorable to the party that lost it only if the jury first finds that the 
party acted with the intent to deprive another party of the information’s use in this litigation.  If the jury 
does not make this finding, it may not infer from the loss that the information was unfavorable to the party 
that lost it.”    
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Standard of Proof 

In CAT 3 v. Black Lineage, supra, the court utilized a clear and convincing evidence 
standard in making its assessment of the availability of Rule 37(e) measures under the facts 
of the case.  A contrary conclusion was reached in Friedman v. Phila. Parking Authority.138 

 
Inherent Powers 

 
An ongoing issue in the ESI context is the extent to which inherent powers remain 

available to courts for use in regard to losses of ESI.  The Committee Note describes Rule 
37(e) as “foreclosing” use of inherent authority to determine when “certain measures” 
should be used.  That makes eminent sense if its use would be in conflict with specific 
provisions such as the culpability standard now required for harsh measure.139   

 
The Supreme Court in Chambers v. NASCO held that the imposition of sanctions 

for bad faith conduct is permissible under inherent power even if civil rules dealt with the 
same conduct.  The majority held that resort to use of inherent power was appropriate when 
statutes or rules are not “up to the task.” 140   The use of an appropriate “sanction for conduct 
which abuses the judicial process” has recently been affirmed by the Court in Goodyear 
Tire& Rubber v. Haeger.141   In Dietz v. Bouldin, however, the court noted that inherent 
powers should not be used when “contrary to any express grant of or limitation on the 
district court’s power contained in a rule or statute.”142     

 
The “foreclosure” reference was first included in the Committee Note at a time 

when the proposed Rule applied to the loss of all forms of discoverable information.  Its 
broad language is equally useful now that it refers only to losses of ESI.   However, while 
limitation to ESI means that the Rule is technically inapplicable when ESI is not “lost”143 
or when spoliation occurs due to routine record-keeping procedures144  or when the party 
has taken “reasonable steps,” courts should be hesitant to draw a negative inference that 
the “intent to deprive” standard is inapplicable as well if Circuit authority exists for its use.  

 

                                                 
138 2016 WL 6247470, at ¶58-59 (D.D. Pa. March 10, 2016). 
139 CAT3 v. Black Lineage, 164 F. Supp. 3d 488, 497-98 & 501 (S.D.N.Y. Jan. 12, 2016)(baring use of 
inherent authority where a clear conflict exists such as a request to “dismiss a case for a sanction for merely 
negligent destruction of evidence”). 
140 501 U.S. 32, 40-43, 49 (1991).  
141 581 U.S. __, 20167 WL 1377379, at *5 (2017). 
142 __ U.S. __, 136 S. Ct. 1885, 1892 (2016). 
143  Aguility Public Whsg. v. DOD, 2017 WL 1214424 (D.D.C. March 30, 2017)(agreeing that the Rule is 
inapplicable and inherent authority available if altered ESI is restored or replaced, citing to CAT3 v. Black 
Lineage, 164 F. Supp.3d 488, 496-98 (S.D.N.Y. 2016).   
144  US v. Capitol Supply, 2017 WL 1422364, at *10 (D.D.C. April 19 2017)( refusing to apply Rule 37(e) 
with its “heightened burden” associated with obtaining an adverse inference” because “‘the data was not 
overwritten “in the anticipation or conduct of litigation’ but rather . . .in violation of the defendant’s 
regulatory and contractual obligations.”   See also Hsueh v. New York, 2017 WL 1194706, at *4 (S.D.N.Y. 
March 31, 2017)(finding Rule 37(e) to be inapplicable); 
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While the rejection of Residential Funding logic appears only in the Committee 
Note and in the June 2014 Report forwarded by the Supreme Court to Congress, not the 
text of the rule, the intent is unambiguous and should be respected as an affirmative 
obligation to be harmonized under the circumstances.    There is no sanction-worth 
spoliation to be dealt with if the duty to preserve has not attached or it has been satisfied 
by restoring the loss or by taking reasonable steps to preserve. 

 
However, the breath of the “foreclosure” language in the Committee Note is a far 

cry from an explicit manifestation by the Supreme Court or Congress of an intent to 
preempt the application of civil rules in the regard to the spoliation of ESI.145   In Cohn v. 
Guaranteed Rate, the court opined that while Rule 37(e) addresses some of the remedies 
available, a court “also has broad, inherent power to impose sanctions for failure to produce 
discovery and for destruction of evidence over and above the provisions of the Federal 
Rules.” (emphasis added) 146    

 
In one case, a court described the Rule as providing a “framework” for analysis but 

reserved the right to assess remedies under “either Rule 37(e) or inherent power.”147   
Another court suggested that it could order harsh measures, despite a lack of an “intent to 
deprive,” if the impact of the failure to preserve was “utterly inconsistent with the orderly 
administration of justice or undermine[s] the integrity of the process.”148    

 
Conclusion 

 
The signature achievement of Rule 37(e) has been to resolve the split among the 

Circuits as to the intent required for deployment of harsh spoliation measures to deal with 
the failure to preserve ESI.   When applicable, but a party has not acted with “an intent to 
deprive,” it permits a prompt focus on remedial steps without “unwarranted consumption 
of public and private resources.”149    Moreover, it finally delivers -  in ways the 2006 
version did not - on the promise of an effective safe harbor for a party that undertakes 
reasonable steps to fulfill its preservation obligations.150   

 
However, these benefits are not currently available across the board.   Thus, when 

losses of both ESI and documents occur within one case, courts and parties either apply 
                                                 
145 Cf. Coventry Heath Care of Mo. V. Nevils, 581 U.S. ___ (2017)(involving a statute which provided that 
it “shall supersede and preempt any State or local law, or any regulation issued thereunder, which relates to 
[at specific topic]”). 
146 2016 WL 71573358, at *2 (N.D. Ill. Dec. 8, 2016). 
147 ILWU-PMA Welfare Plan v. Conn. General, 2017 WL 3459880 (N.D. Cal. Jan. 24, 2017). 
148 Shaffer v. Gaither (“Shaffer II”), 2016 WL 7331561, at *1-2 (W.D. N.C. Dec. 12, 2016)(refusing to 
exercise inherent authority to dismiss after also refusing to dismiss under Rule 37(e)). 
149 Harmon v. United States, 2017 WL 1115158 (D. Idaho March 24, 2017)(quoting Celotex Corp. v. 
Catrett, 477 U.S. 323-24 (1986). 
150 Under the prior version of Rule 37(e)(2006), a court could impose whatever sanctions it deemed 
appropriate under the court’s inherent authority, given that only “sanctions under these rules” were barred, 
even if the loss was due to good faith operation of electronic systems.  Thus, in those Circuits where a bad 
faith equivalent was required to impose sanctions under inherent authority, a safe harbor existed.  See, e.g., 
Federico v. Lincoln Military Housing, 2014 WL 7447937, at *7 (E.D. Va. 2014).   In those Circuits where 
mere negligence was sufficient under Residential Funding, 306 F.3d 99, 108 (2nd Cir. 2002), not so much.  
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“two standards for spoliation151 or simply ignore Rule 37(e) because documents were also 
lost.152  Some courts also ignore the rule in dealing with losses of ESI in the form of video 
or audio recordings, including surveillance tapes.153  

These inconsistences can best be alleviated by Circuit Court decisions to harmonize 
their case law on inherent authority with the “intent to deprive” standard.    However, some 
courts simply do not accept the premise that mere negligence is not indicative of an intent 
to deprive.     Thus, the differences among courts continues to exist, leaving “powerful 
incentives to over-preserve, often at great cost.”154   

 
There is every reason, therefore, for the Rules Committee to expand the scope of 

the Rule to cover all forms of discoverable information.   The fundamental fallacy in 
assuming that a party is conscious of the weakness of its case when it acts inadvertently or 
even negligently is equally applicable in those cases.    Moreover, the experience since 
December 1, 2015 has shown that a loss of tangible property which is “central” to the case 
only occurs rarely and when it does, it can be dealt with either by the measures available 
to remediate prejudice under subdivision (e)(1) or, if not “up to the task,” by the appropriate 
use of the court’s residual inherent powers. 

  
As the then-Chair of the Rules Committee noted at the time of Rule 37(e)’s 

adoption, “if it works [as to ESI], we can think seriously about extending it to other forms 
of information.”155  Now is the time to do so. 

 

                                                 
151 The court in Best Payphones v. City of New York, 2016 WL 792396, at *4 (E. D.N.Y. Feb. 26, 2016) 
engaged in laborious analyses yielding conflicting results as to each form of evidence.      
152 Garcia v. City of Santa Clara, 2017 WL 1398263 (N.D. Cal. April 19, 2017), 
153 See, e.g., Jutrowski v. Township of Riverdale, 2017 WL 1395484 (D. N.J. April 17, 2017); Buren v. 
Crawford County, 2017 WL 168156 (E.D. Mich. Jan. 17, 2017); but compare Hsueh v. N.Y., 2017 WL 
1194706, at *4 (S.D.N.Y. March 31, 2017)(“no reason” why digital recording “would not be ESI”). 
154 Report of Discovery Subcommittee, Agenda Book, April 10-11, 2014 at 379. 
155 Minutes, Rules Comm. Mtg., April 10-11, 2014 at lines 1278-1280. 


