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This memorandum deals with the case law interpreting amended Rule 37(e) (“Rule 

37(e)” or “the Rule”) since its effective date of December 1, 2015.   The Rule was intended 

to and has brought a degree of clarity and consistency to treatment of spoliation of 

electronically stored information (“ESI”) in the federal Courts.2   Procedural uniformity, as 

a goal, is deeply embedded in American legal thought.3 

 

An initial version of Rule 37(e), adopted in 2006, limited sanctions which could be 

imposed under the Federal Rules for losses of ESI in a narrow class of circumstances.  

However, since it did not foreclose use of inherent power for that purpose, it was largely 

ignored.4   Federal courts have historically dealt with spoliation through their inherent 

authority to preserve the integrity of the judicial process or by enforcement of Rule 37(b).     

 

Circuit courts have split badly, however, over the degree of culpability required to 

justify imposition of adverse inferences for spoliation.  The Second Circuit in Residential 

Funding supports the view that negligent conduct is sufficient to impose adverse 

inferences5 while other Circuit Courts disagree.    

 

                                                 
1 © 2017 Thomas Y. Allman.  Mr. Allman is a former General Counsel and Chair Emeritus of the Sedona 

Conference® Working Group 1 on Electronic Discovery.  An earlier version of this Memorandum appeared 

as Amended Rule 37(e): What’s New and What’s Next for Spoliation? 101 JUDICATURE 46 (Summer 2017), 

at https://law.duke.edu/sites/default/files/centers/judicialstudies/judicature/may2017_rule37.pdf.  
2 The Rules Enabling Act authorizes promulgation of “general rules of practice and procedure” proved they 

do not “affect any substantive right.”   Ch. 651, 48 Stat. 1064 (1934), codified (as amended) at 28 U.S.C. 

§2072/ 
3 Thomas O. Main, Procedural Uniformity, 46 VILL. L. REV. 311 (2001)(due to attributes of simplicity, 

neutrality, likeness to science, efficiency and professionalism). 
4 It was also interpreted by some courts to require perfection in executing preservation, resting on the 

premise that “once the duty to preserve attaches, any destruction of documents is, at a minimum, 

negligent.”  Zubulake v. UBS Warburg, 220 F.R.D. 212, 218 (S.D.N.Y. 2003); Dan H. Willoughby, Jr., 

Sanctions for E-Discovery Violations: by the Numbers, 60 DUKE L. J. 789, 791 (2010)(“the safe harbor 

provisions of Rule 37(e) . . have provided little protection to parties or counsel”). 
5 306 F.3d 99, 106 (2nd Cir. Sept. 26, 2002).  

https://law.duke.edu/sites/default/files/centers/judicialstudies/judicature/may2017_rule37.pdf
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In 2010, a Panel at the Duke Litigation Conference convened by the Rules 

Committee unanimously suggested that a new Rule 37(e) should be developed to supply 

guidance on the topic of spoliation.  Accordingly, the Rules Committee empowered its 

Discovery Subcommittee to investigate the possibility of further rulemaking “establishing 

uniform standards of culpability for different sanctions,”6 a task it undertook with aclarity, 

including a mini-conference dedicated to the topic and a thorough exploration of alternative 

approaches. 

 

Ultimately, an initial proposal focusing on defining the measures available upon 

failure to preserve ESI was released for public comment in August 2013.  The response to 

it and to other proposed rules in the “package” was robust; a total of 120 witnesses testified 

at three public hearings and 2356 written comments, a record, were submitted.7  

 

After further review, a substantially revised Rule 37(e) was recommended to and 

adopted by the Rules Committee at its Spring Meeting of 2014 in Portland, Oregon.  After 

approval by the Standing Committee and the Judicial Conference, it was adopted by the 

Supreme Court and became effective after the requisite period for Congressional Review 

without objection.     

 

Amended Rule 37(e) 
 

Amended Rule 37(e), in substantially the same form as adopted by the Rules 

Committee at Portland provides:     

 

“Failure to Preserve Electronically Stored Information.  If electronically 

stored information that should have been preserved in the anticipation or 

conduct of litigation is lost because a party failed to take reasonable steps 

to preserve it, and it cannot be restored or replaced through additional 

discovery, the court: (1) upon finding prejudice to another party from loss 

of the information, may order measures no greater than necessary to cure 

the prejudice; or (2) only upon finding that the party acted with the intent to 

deprive another party of the information’s use in the litigation may:  (A) 

presume that the lost information was unfavorable to the party; (B) instruct 

the jury that it may or must presume the information was unfavorable to the 

party; or (C) dismiss the action or enter a default judgment.”    

 

According to the Committee Note, the Rule “forecloses” use of inherent authority 

when it applies.   However, the Rule has been ignored in a surprisingly large number of 

cases involving losses of ESI which should have been preserved.8   In one week in the 

                                                 
6 REPORT TO THE CHIEF JUSTICE (2010), 8-9. 
7 Hearing Transcripts are available at http://www.uscourts.gov/rules-policies/records-and-archives-rules-

committees. The written comments are archived at http://www.regulations.gov/#!docketDetail;D=USC-

RULES-CV-2013-0002. 
8 The decisions which have – as well as those that should have - applied the Rule are individually 

summarized in Thomas Allman, Amended Rule 37(e): Case Summaries- Duke University (copy available 

online).    

http://www.uscourts.gov/rules-policies/records-and-archives-rules-committees
http://www.uscourts.gov/rules-policies/records-and-archives-rules-committees
http://www.regulations.gov/#!docketDetail;D=USC-RULES-CV-2013-0002
http://www.regulations.gov/#!docketDetail;D=USC-RULES-CV-2013-0002
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summer of 2017, for example, district courts in Atlanta,9 New York City10 and 

Philadelphia11 resolved spoliation allegations involving lost ESI without mentioning Rule 

37(e).    In some cases neither party had argued that it applied12 while in others no 

explanation was given. A failure to cite the Rule can have consequences.13   

 

A few courts have refused, as is within their authority under the terms of the 

Supreme Court Order, to apply Rule 37(e) to cases pending at the time of its enactment,14 

although one court simply argued that the version in effect at the time necessarily applied.15 

 

Coverage  
 

The initial (2013) proposal for amended Rule 37(e)16 applied to a failure to preserve 

“discoverable information,” regardless of the form involved.   The Committee asked for 

comments on whether the Rule should be limited to losses of ESI, noting that “loss of 

tangible things or documents important in litigation is a recurrent concern.”    

 

Some comments suggested that “discoverable information” should be defined so as 

include the information whether in the form of documents or ESI, but that tangible property 

should be excluded and the exception dropped.17  Committee ultimately confined the Rule 

to the loss of ESI, without the exception, explaining that “[w]e should hesitate to extend a 

rule spurred by the special problems of preserving ESI to the more familiar problems of 

failures to preserve other forms of information.”18  

 

Thus, losses of tangible property, as typically involved in product liability claims, 

are assessed by pre-rule Circuit principles resting on inherent authority.19   Courts also 

utilize their inherent authority when they find a basis to exclude coverage of ESI.    Some 

decisions are questionable, however.    In Hsueh v. N.Y. State Dep’t of Fin. Servs., for 

                                                 
9 Wiedeman v. Canal Insurance, 2017 WL 2501753 (N.D. Ga. June 9, 2017)( ECM data accident). 
10 In re GM LLC Ignition Switch Litigation, 2017 WL 2493143 (S.D.N.Y. June 9, 2017)( SDM data). 
11 Brown v. Certain Underwriters, 2017 WL 2536419 (E.D. Pa. June 12, 2017). 
12 Tchatat v. O’Hara, 249 F. Supp. 3d 701, n.2 (S.D.N.Y. April 14, 2017), 
13 See, e.g., Carpenter v. All American Games, 2017 WL 4517081, at n. 4 (D. Ariz. Oct. 10, 2017)(refusing 

to consider request for sanctions because party “failed to address” Rule 37(e)).   
14 Rhoda v. Rhoda, 2017 WL 4712419 (S.D.N.Y. Oct. 3, 2017)(collecting cases). 
15 Love v. City of Chicago, 2017 WL 5152345, at *4 (N.D. Ill. Nov. 7, 2017). 
16 The Preliminary Draft is available at http://www.hib.uscourts.gov/news/archives/attach/preliminary-

draft-proposed-amendments.pdf. 
17 Thomas Y. Allman, Committee Comment, November 16, 2013, at 2 (citing Rule 34(a)(1)). 
18 Subcomm. Minutes, March 12, 2014). The result of distinguishing between the standards applicable to 

ESI and documents are problematic which both are lost as a result of the same conduct in a single case.  

Compare Best Payphones v. City of New York, 2016 WL 792396, at *4 (E. D.N.Y. Feb. 26, 

2016)(applying separate standards to loss of documents and ESI) with Brown v. Albertsons, 2017 WL 

1957571 (D. Nev. May 11, 2017)(ignoring Rule 37(e) where failure to preserve involved emails as well as 

a hard copy of an incident report).          
19 See e.g., In re: GM LLC Ignition Swith Litigation, 2015 WL 9480315 (S.D.N.Y. Dec. 29, 

2015)(defective ignition switch assessed under Residential Funding, Sekisui and Zubulake standards but 

denying harsh sanctions because they would be grossly disproportionate to any wrongdoing).. 

http://www.hib.uscourts.gov/news/archives/attach/preliminary-draft-proposed-amendments.pdf
http://www.hib.uscourts.gov/news/archives/attach/preliminary-draft-proposed-amendments.pdf
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example, Rule 37(e) was not applied because the court narrowly construed it to apply only 

when the loss involve a failure to have appropriate systems in place.20 

  

Moreover, some courts do so when they confuse the digital contents of tangible 

objects with the physical container in which they are found and do not apply the Rule.21   

A surprisingly large number of courts have refused to treat the contents of audio or video 

recordings,22 cell phones,23 digital cameras and the like as ESI.  

 

Predicate Requirements 
 

Measures are available under Rule 37(e) only when “electronically stored 

information that should have been preserved in the anticipation or conduct of litigation is 

lost because a party failed to take reasonable steps to preserve it, and it cannot be restored 

or replaced through additional discovery.”   

 

Absent a showing that these criterion have been satisfied, the court is relegated to 

its Circuit based rules to deal with failures to preserve ESI. These criteria are derived from 

the common law; “[the Rule] does not attempt to create a new duty to preserve.”24  Pre-

enactment case law is, accordingly, often useful in determining when these criterion are or 

are not met.    

 

However, such reliance must yield to specific Rule 37(e) requirements which are 

included in the Rule, as was the case in Eshelman v. Puma Biotechnology,25 where the 

moving party did not establish that the lost ESI could not be restored or replaced and no 

measures were available under the Rule.26  In some instances, this may apply to core 

elements of the Rule where it is not applicable. 27 

 

Process:   Applying the Criterion 
 

Some courts require a showing that each of the predicate requirements of the 

amended Rule is satisfied before discussing whether measures available under the Rule.  

                                                 
20 2017 WL 1194706 (S.D.N.Y. March 31, 2017). Cf. Boehning and Toal, Court Rejects 37(e), Invokes 

Inherent Authority to Sanction, NEW YORK LAW JOURNAL, June 6, 2017 (“clarification of the basis for [the] 

decision may be in order [since it] may reopen the circuit court split that the rule was designed to resolve”). 
21 The Discovery Subcommittee was aware of the potential for confusion, but assumed that courts could 

handle it.   Subcomm. Minutes, February 20, 2014 at 4.    
22 Compare Orologio v. The Swatch Group, 653 Fed. Appx. 134 (3rd Cir. June 16, 2016)(ignoring Rule 

37(e) in decision involving “hard-copy” video tapes) with Wooten v. Barringer, 2017 WL 5140519, at *4 

(N.D. Fla. Nov. 6, 2017)(“the video recordings (which presumably are digital) constitute ESI”); but also 

see Petit v. Smith, 2014 WL 4425779, at 6 (D. Ariz. Sept. 9, 2014)(the [proposed] rule is concerned more 

with operation of systems). 
23 Kazan v. Walter Kennedy, 2016 WL 6084934, at *7 (W.D. Wash. Oct. 18, 2016)(cell phone with 

relevant calls lost on fishing trip). 
24 Committee Note. 
25 2017 WL 2483800 (E.D. N.C. June 7, 2917). 
26 Id. at *5 (failure to preserve web browser data not breach of duty since other avenues of discovery are 

likely to reveal information about the searches performed which may be developed by depositions). 
27 See “Negligent Spoliation,” as discussed in the section on “Preclusive Impact,” infra. 
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Others deny relief - without such attention to each requirement - when it is obvious that 

there has been no or minimal prejudice or that an intent to deprive, as the case may be, 

under subdivision (e)(1) or (e)(2).   Similarly, in Creative Movement v. Pure Performance28 

a court refused to find that errors in carrying out transfers of ESI constituted spoliation 

under the Rule because there was no showing that “either Defendants or their counsel 

acted” with an “intent to deprive”  merely that there was “confusion and ineptitude.”  

 

Some Courts do not permit requests for discovery on the methods and processes 

followed in meeting the preservation obligations, absent a showing of deficiencies in 

production raising the issue of spoliation.29   However, other courts are prepared to do so 

when the adequacy of compliance with good preservation practices is raised.30 

 

The evidentiary standard required is not discussed in the Rule or the Committee 

Notes  Some courts distinguish between issue-related sanctions (and require preponderance 

of the evidence) and those which are fundamentally penal and require clear and convincing 

evidence.31   The Seventh Circuit has held that the facts underlying a district court’s 

decision to enter a harsh sanction under Rule 37 or a court’s inherent authority “need only 

be established by a preponderance of the evidence.”32    

 

Triggering the Duty 

The Committee did not attempt to articulate, as some had hoped, specific criteria 

establishing the onset the duty to preserve.   Instead, it makes only general reference to the 

obligation to preserve in the anticipation or conduct of litigation.  The Committee Note 

observes that “many court decisions” hold that potential litigants have a duty to preserve 

“relevant information when litigation is reasonably foreseeable.” Once “triggered,” the 

obligation to preserve typically endures for the duration of the litigation.33 

The Committee Note also observes that a variety of events may alert a party to the 

prospect of litigation, but provide only “limited” information.    It suggests that courts 

should consider the extent to which a party was on notice that litigation was likely and that 

the information would be relevant, while cautioning that a court should not be “blinded” 

by hindsight when the scope of information that must be preserved is unclear.   

Moreover, under the case law, a duty to preserve based on possible litigation must 

be “predicated on something more than an equivocal statement of discontent.”34  This is 

                                                 
28 2017 WL 4998649, at *15 (N.D. Ga. July 24, 2017).   
29 Downing v. Abbott, 2017 U.S. Dist. LEXIS 181401 (N.D. Ill. Nov. 2, 2017)(granting protective order 

striking Rule 30(b)(6) notice because outside bounds of relevancy and distinguishing Zubulake v. UBS 

Warburg, 229 F.R.D. 422 (S.D.N.Y. 2004). 
30 Bagley v. Yale University, 318 F.R.D. 234, 238-242 (D. Conn. Dec. 22, 2016)(authorizing discovery of 

details of issuance and implementation of litigation holds and rejecting argument that instructions are 

protected by attorney-client privilege). 
31 See Wandner v. American Airlines, 79 F. Supp.3d 12185, 1300 (S.D. Fla. 2015)(resolving issue by 

concluding that result would be the same under either standard of proof).   
32 Ramirez v. T&H Lemont, ___F.3d ___, 2016 WL 7487720, at *6 (7th Cir. Dec. 30, 2016). 
33 Simon v. Northwestern University, 2017 WL 467677, at *8 (N.D. Ill. Feb. 3, 2017). 
34 Cache La Poudre Feeds v. Land O’Lakes, 244 F.R.D. 614, 623 (D. Colo. March 2, 2007).   
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often quite obvious, however,35 and a surprisingly low number of reported decisions 

involving Rule 37(e) have turned on the issue of when the duty to preserve attached. 

The institution of governmental investigations or other widely reported industry 

activity can “trigger” of the duty in subsequent litigation.36   A duty to preserve may arise 

from a party’s own information-retention protocols, however, without it necessarily 

meaning implying that the party also had such a duty with respect to litigation.37   

Relevancy and Scope  

 
Although not expressly mentioned except in the Committee Note, Rule 37(e) 

measures are available only if the lost ESI is “relevant” to the litigation.   In Snider v. 

Danfoss, the court noted that this must be so since the loss of irrelevant ESI could not be 

prejudicial nor is there a duty under the Federal Rules to produce irrelevant ESI “let alone 

preserve it.”38   

 

Thus, after the 2015 amendments to Rule 26(b)(1),39 it can be credibly argued to 

include only ESI which is expected to be “relevant to claims or defenses” and proportional 

to the needs of the case, as known or foreseeable in pending or anticipated actions.40   As 

pointed out in FTC v. DirectTV Inc., it is “no longer good enough to hope that the 

information sought might lead to discovery of admissible evidence.”41     In Robinson v. 

Renown Regional Medical Center, the court held that there was no duty to preserve records 

of telephone calls which “might have revealed” a call to a party.42      

 

However, the Sedona Conference® Commentary on Proportionality has cautioned 

against taking too narrow a view of relevance at the preservation stage.43   Nonetheless, 

there is a growing acknowledgement of the impact of proportionality on the interpretation 

as to the scope of proportionality emerging in the case law. 44   

                                                 
35 Storey v. Effingham County, 2017 WL 2623775, at *3 (S.D. Ga. June 16, 2017)(“the Court cannot 

fathom a reasonable defendant who would look at those facts and not catch the strong whiff of impending 

litigation on the breeze”). 
36 See, e.g., Point Blank Solutions v. Toyobo America, 2011 WL 1456029, at *24-27 (S.D. Fla. April 5, 

2011)(“shifting duty” to preserve triggered by third party investigation)  and Phillip Adams v. Winbond 

Elec., 2010 WL 3767318 at *3-4 (D. Utah Sept. 16, 2010)(duty triggered by access to “industry-wide” 

knowledge of claims of violations). 
37 US ex rel Scutellaro v.  Capitol Supply, 2017 WL 1422364, at *10 (D.D.C. April 19, 2017). 
38 2017 WL 2973464, at *4 (N.D. Ill. July 12, 2017) 
39 The 2015 Amendments eliminated subject matter scope and deleted the test of “reasonable calculated” 

language.     
40 Accordingly, Principle 5 of the Third Edition (2017) of Sedona Principles now speaks of the need to 

preserve ESI which is “expected to be relevant,” not which “may” be relevant, as it did in the Second 

Edition (2007), and that it is unreasonable to take “disproportionate steps to preserve.”40   
41 2016 WL 7386133, *5 (N.D. Cal. Dec. 21, 2016)(citing cases noting that. 
42 2017 WL 2294085 (D. Nev. March 24, 2017). 
43 The Sedona Conference Commentary on Proportionality in Electronic Discovery, Comment 1.a, 18 

SEDONA CONF. J. 141, 150-151 (2017)(“at the preservation stage parties should be wary of applying too 

narrow a definition of what constitutes relevant ESI”).    
44 Pippins v. KPMG, 279 F.R.D. 245, 255 (S.D.N.Y. 2012)(“[p]reservation and production are necessarily 

interrelated”). 
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At least in theory, Rule 26(b)(2)(B), which provides a presumptive limit on the duty 

to produce ESI from inaccessible sources, arguably limits preservation obligations when a 

“party reasonably believes that the information on such sources is likely to be discoverable 

and not available from reasonably accessible sources.”45   A Sedona Commentary on the 

Rule suggests preservation of such ESI is not required if the cost or burden of preservation 

are excessive as compared to the relevance or value of the ESI.46 

 

Experience with ESI preservation has been helpful is establishing general 

guidelines as to what must and what may need to be preserved.    There appears to be a 

rough consensus that the duty to preserve includes unique, relevant evidence that might be 

useful to the adversary.47   It extends to ESI controlled by the key players in the case and 

requires affirmative action to notify and implement parties, a topic subsumed in the 

“reasonable steps” requirement, infra.  

 

The Seventh Circuit Guidelines for E-discovery and other local rules and guidelines 

provide examples48 for consideration.  Parties are encouraged by the Rules, including the 

2015 Amendments, to meet and confer so as to spell out limits on scope of preservation in 

negotiated e-discovery protocols and bring open issues to courts for prompt resolution as 

part of the scheduling order process.     

 

Generally speaking, ephemeral ESI need not be preserved in the absence of 

affirmative notice of its potential relevance to the case.     In Columbia Pictures v. Bunnell, 

for example, there was no duty to preserve data retained briefly in RAM until an order was 

issued to do so.49   In Marten Transport v. Platform Advertising, a party did not know or 

have reason to know that a browsing history of an employe would be relevant in the case 

did not breach its duty when it was overwritten.50   In Love v. City of Chicago, there was 

no duty to preserve audio recordings overwritten in the regular course of business absent 

notice of the duty.51 

 

The Committee Note ignores the issue of the burden of proof on demonstrating 

relevance, in contrast to its lengthy discussion in regard to prejudice.   Some courts 

applying inherent authority readily presume” relevance (in the sense that the missing ESI 

                                                 
45 Rule 37(f) Committee Note (2006), 234 F.R.D. 219, 374 (2006). 
46 The Sedona Conference Commentary on Preservation, Management and Identification of Sources of 

Information that are Not Reasonably Accessible, 10 SEDONA CONF. J. 281, 285 (2009)(‘only when the 

perceived benefit to discovery of the information is not outweighed by the burdens ad costs involved is 

preservation required”). 
47 Alabama Aircraft Industries v. Boeing, __F.R.D. __, 2017 WL 930597, at *9 (N.D. Ala. March 9, 

2017)(quoting from Ethicon Pelvic Repair Prod. Litigation, 299 F.R.D. 520-517-518 (S.D. W.Va. 2014). 
48 Seventh Circuit E-Discovery Guidelines, at Principle 2.04(d)(1)-(6) (Scope of Preservation)(2010), copy 

at http://www.discoverypilot.com/sites/default/files/Principles8_10.pdf.    
49 245 F.R.D. 443, 448 (C.D. Cal. Aug. 24, 2007)(data in RAM is not too ephemeral to be discoverable but 

absent notice there is no duty to preserve).    
50 2016 WL 492743, at *3 (D. Kan. Feb. 8, 2016). 
51 2017 WL 5152345, at *5 (N.D. Ill. Nov. 7, 2017)(applying former version of Rule 37(e)). 

http://www.discoverypilot.com/sites/default/files/Principles8_10.pdf
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would support a claim or defense) 52 under some circumstances, but not others (generally 

at the “negligence” end of the spectrum of activity.53 

 

“Reasonable Steps” 
 

Another aspect of the Rule is that it is expressly applicable only if a party has failed 

to take “reasonable steps” to preserve ESI which cannot be restored or replaced. This 

implicates the vigor and extent of the efforts to preserve, and is intended to encourage 

“reasonable” efforts reflecting good preservation practices.54  It does not call for 

perfection.55 

 

The reference to “reasonable steps” was added to the Rule when it was decided to 

drop a list of factors for courts to consider in applying it. 56     The addition was seen by 

some, including the author, as suggesting that there is a “safe harbor” for those who act 

reasonably,57 which is certainly true, but the essential purpose is to reflect the long standing 

principle that reasonability is at the core of any assessment of preservation conduct.58   

 

Not surprisingly, conduct which was unreasonable prior to the 2015 Amendments 

is likely to be found to involve a failure to take “reasonable steps” under the Rule.  The 

Note explains that the prospect of litigation “may call for reasonable steps to preserve 

information by intervening in [a] routine operation.”   A “genuine safe harbor” is typically 

                                                 
52 See Mastr Adjustable Rate v. UBS Real Estate, 295 F.R.D. 77, 85-86 (S.D.N.Y. 2013) explaining the 

Second Circuit requirement that a court must determine if the missing evidence “would have been 

favorable to the moving party” so as to support its claims or defenses as required by Residential Funding). 
53 In Ottoson v. SMBC Leasing, 2017 WL 2992726, at *9 (S.D.N.Y. July 13, 2017), a court otherwise 

applying Rule 37(e) utilized Pension Committee to justify inferring relevance and prejudice from grossly 

negligent conduct, but in General Motors, supra,  at *3, the court noted that because the party’s conduct in 

regard to a loss of data “was at most grossly negligent, and possibly only negligent, a presumption of 

relevance is inappropriate.” 
54 Minutes, Rules Comm. Mtg., April 10-11, 2014, lns. 599-600 (the requirement is intended to “encourage 

reasonable preservation behavior”). 
55 Committee Note.   The Sedona Conference Commentary on Legal Holds: The Trigger & The Process, 11 

SEDONA CONF. J.  265 (2010) provides a series of guidelines for preservation procedures.  Cf. Kurz and 

Mauler, A Real Safe Harbor, 62- AUG FED. LAW. 62 (2015)(guidelines 8, 9 & 10 of the Sedona 

Commentary on Legal Holds can serve as the “reasonable steps” identified in Rule 37(e)). 
56 Until the meeting at which the final version was adopted, the Rule provided that courts should consider 

all relevant factors, including “the reasonableness of the party’s efforts to preserve the information” and 

“the proportionality of the preservation efforts” ((4)(C)).   
57 Thomas Y. Allman, “Reasonable Steps”: A New Role for a Familiar Concept, 14 DDEE 591 (Dec. 18, 

2014)(pointing out that the initial proposal for then Rule 37(f) would have barred rule-based sanctions if a 

party took ‘reasonable steps” to preserve), copy at 

http://iaals.du.edu/sites/default/files/documents/publications/allman_article_-_ddee.pdf. 
58 Committee Note (“perfection . . . is often impossible”).   See Ariana Tadler and Henry Kelston, What you 

Need to Know About the New Rule 37(e), 52-JAN TRIAL 20, 22 (2016)(“reasonableness is the standard 

against which efforts to preserve are judged; perfect preservation is neither expected nor required”); accord 

Chen-Oster v. Goldman, Sachs & Co., 285 F.R.D. 294, 306 (S.D.N.Y.  2012)(“the standard for the 

production of ESI is not perfection.  Rather, ‘[a] responding party must use reasonable measures’”(internal 

cites omitted; emphasis in original). 

http://iaals.du.edu/sites/default/files/documents/publications/allman_article_-_ddee.pdf
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found only when the loss itself does not result in prejudice or when there is no “intent to 

deprive.”59   

 

However, while parties should normally put in place a “litigation hold” and take 

affirmative steps to preserve once they anticipate litigation,60 a failure to adopt good 

preservation practices is only “one factor in the determination” of compliance with the duty 

to preserve.61  In Bouchard v. U.S. Tennis Association, for example, the absence of a 

litigation hold was not dispositive because the party had “fully complied” with its 

preservation obligations by other means.62   

 

Nor are “imperfections” in implementation of litigation holds a sufficient basis to 

impose measures under Rule 37(e).  In New Mexico Oncology v. Presbyterian Healthcare, 

the court criticized the timing of notifying all the key custodians and the failure of the IT 

Department to implement the holds, but refused to find that they resulted in the spoliation 

of evidence.63   As noted elsewhere, “self-selected e-mails for retention is not evidence of 

“bad faith” under most circumstances.64 

 

Under the Rule, parties have been found to have failed to take reasonable steps, and 

measures under the Rule have been applied in a number of situations.  In ILWU-PMA 

Welfare Plan v. Conn. General,65 for example, a party did not take “reasonable steps” by 

failing to make copies of ESI before disposing of certain servers.66  In O’Berry v. Turner, 

a party failed to take “reasonable steps” when it printed a single paper copy of electronic 

data, to which others had access during office moves and which could not be produced 

several years later.67 

 

Intentional destruction of ESI is often found to be unreasonable where no adequate 

explanation exists.  In GN Netcom v. Plantronics, substantial deletions by an executive in 

defiance of a litigation hold and training were “the opposite of having taken reasonable 

steps” and were attributed to the entity despite its extensive preservation efforts.68   In 

                                                 
59 See, e.g., Creative Movement v. Pure Performance, 2017 WL 4998649, at *15-16 (N.D. Ga. July 24, 

2017)(sanctions denied because no showing that party or counsel acted with the intent to deprive and only 

minimal amount of prejudice, if any, resulted). 
60 Zubulake v. UBS Warburg, (“Zubulake IV”), 220 F.R.D. 212 (S.D. N.Y. Oct. 22, 2003).  
61 Chin v. Port Auth. Of New York & New Jersey, 658 F.3d 135, 162 (2nd Cir. 2012)(rejecting per se 

finding of spoliation in Pension Comm. of Univ. of Montreal Pension Plan v. Banc of Am Secs., LLC, 685 

F. Supp. 2d 456, 464-65 (S.D.N.Y. 2010)); 
62 2017 WL 3868801, at *2 (S.D.N.Y. Sept. 5, 2017)( accord FTC v. Lights of America, 2012 WL 695008, 

at *4 (D.D. Cal. 2012)(mere speculation that information was destroyed in absence of a litigation hold is 

insufficient to show spoliation).   
63 2017 WL 3535293, at *5 (D. New Mexico Aug. 16, 2017). 
64 Mastr. Adj. Rate v. UBS Real Estate Securities, 295 F.R.D. 77, 85 (S.D.N.Y. 2013)(Francis, J.)(noting 

guidance given and lack of potential personal liability creating incentive not to act diligently). 
65 2017 WL 3459880 (N.D. Cal. Jan. 24, 2017). 
66 Id., at *6 (the party depended on a third party to retain and preserve the ESI, which did not). 
67 2016 WL 170043, at *3 (M.D. Ga. April 27, 2016)(finding the effort to be “simply irresponsible” and 

together with other facts was “beyond the result of mere negligence). 
68 2016 WL 3792833, at *6 (D. Del. July 121, 2016)(the court was also “not convinced” that the party took 

all “the reasonable steps it could have taken” after discovering the deletions and imposed an adverse 
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Moody v. CSX Transportation, the court inferred from “stunningly derelict” conduct that 

the party had both failed to take reasonable steps and had acted with an intent to deprive.69    

 

Indeed, when an “intent to deprive” is found to exist, some courts simply skip the 

necessity of making independent findings of a failure to take reasonable steps and impose 

one of the measures available under subdivision (e)(2).70 

 

While proportionality of the preservation efforts is assuredly a “factor” when 

making a retroactive assessment, a point acknowledged (somewhat grudgingly) by the 

Committee Note,71 a unilateral deletion of relevant information based on proportionality 

considerations risks the permanent loss of relevant information which could not be 

corrected.  Sedona Principle 5, as amended in the Third Edition (2017) emphasizes that it 

is unreasonable to expect parties to take “disproportionate” steps to preserve.”72    Nuanced 

preservation decisions are inevitable, and should be respected when made in good faith 

based on the information then available.73   

 

However, Judge Francis has argued that proportionality is “too amorphous” a 

concept to provide a complete defense to a party challenged retrospectively about decisions 

as to “what files it may delete or backup tapes it may recycle.”74  Courts are more 

comfortable applying proportionality principles in the context of requests for protective 

orders from excessive preservation demands.75      

 

Counsel Responsibility 
 

The Committee Note suggests that it is important for counsel to become familiar 

with their clients information systems and digital data, including social media.  In Shaffer 

v. Gaither, the court noted that “plaintiff and her counsel failed to take reasonable steps” 

to preserve text messages because they failed to print them out, make an electronic copy, 

                                                 
inference on the entity.).  The proposed jury instructions asked the jury to determine whether this conduct 

“tilted the playing field.”  See 2017 WL 4417810 (D. Del. Oct. 5, 2017). 
69 2017 WL 4173358 (S.D.N.Y. Sept. 21, 2017)(failure to accurately download and transmit data recorder 

information after accident compounded by years delay in identifying the error, while, in the meantime, the 

laptop from which the data was transmitted was lost). 
70 Lexpath v. Welch, 2016 WL 4544344 (D. N.J. Aug. 30, 2016). 
71 According to the Committee Note, “[a] party may act reasonably by choosing a less costly form of 

preservation, if it is substantially as effective as more costly forms.”    
72 Sedona Principle 5 (3rd Ed. 2017); see also Ezfauxdecor v. Smith, 2017 WL 2609101, at *3 (D. Kan. 

June 16, 2017)(utilizing Principle 5 in dispute over preservation of websites/pages). 
73 Hon. Elizabeth D. Laporte and Jonathan M. Redgrave, A Practical Guide to Achieving Proportionality 

Under New [FRCP] 26, 9 FED. CTS. L. REV. 19, 69-71 (2015)(appropriate to act based on facts then known  

regarding the nature, type and number of claims that are (or may be) brought); accord Sedona Principle 6 

(3rd Ed. 2017)(responding parties “best situated” to evaluate procures and methodologies for “preserving 

and producing their own [ESI]”).    
74 Orbit One Communications v. Numerex Corp., 271 F.R.D. 429, 436 & n. 10(S.D. N.Y. Oct. 26, 2010)( 

no court would excuse preservation “merely because the monetary value of anticipated litigation was low”).     
75 Pippins v. KPMG, 279 F.R.D. 245, 255 (S.D.N.Y. Feb. 3, 2012)( “proportionality is at the very least 

relevant to a decision on a motion for a protective order” since preservation and production are necessarily 

interrelated).  
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clone the phone or taking possession of it and instructing the client to simply get another 

one.76 

 

Restore or Replace 

 
If ESI can be “restored or replaced” through additional discovery, it is not “lost” 

and measures under the Rule are not available.77  The Committee Note explains that since 

ESI “often exists in multiple locations, loss from one source may often be harmless when 

substitute information can be found elsewhere.”   This is consistent with prior case law 

dealing with destroyed evidence which later found elsewhere,78  but a rejection of courts 

finding that it does not “change at all the fact that spoliation has occurred.”79    

 

Accordingly, the “initial focus” should be on whether the lost information can be 

“restored or replaced through additional discovery.”  In Marquette Transportation v. 

Chembulk, it was immaterial that data from a voyage data recorder (VDR) from a capsized 

vessel was initially believed to be missing when it was restored later by acquisition of a 

downloaded copy.80   The Committee Note suggests that efforts to restore should be 

proportional to the “apparent importance” of the lost ESI.    

 

When some text messages were still missing after the “great majority” were 

recovered from other sources, the court in Living Color v. New Era Aquaculture concluded 

that its analysis would embrace only the ones still missing, while treating the others as not 

“lost.”81  Ultimately, the court found any prejudice to be “so minimal” as unnecessary to 

require any measures to cure it under subdivision (e)(1) because the missing messages 

appeared to be unimportant and “the abundance of preserved information” was sufficient 

to meet the needs of the party.82    

 

According to the Committee Note, a court may order additional discovery in the 

form of an order of production of ESI which is deemed inaccessible under Rule 26(b)(2)(B) 

with the associated expenses allocated under Rule 26(c)(1)(B), if appropriate.  However, 

substantial measures should not be used to restore or replace information that is only 

“marginally relevant or duplicative.”   

 

                                                 
76 2016 WL 6594126, at *2 (W.D.N.C. Sept. 1, 2016). 
77 G.P.P. v. Guardian Prot. Products, 2016 U.S. Dist. LEXIS 88926 (E.D. Cal. July 8, 2016).   
78 Point Black Solutions v. Toyobo America, 2011 WL 1456029, at *22 (S.D. Fla. 2011)(imposing an 

adverse inference for ESI initially lost but found elsewhere would lack logical consistency when the party 

introduced the evidence it also claimed was missing because it had been destroyed).    
79 DuPont v. Kolon, 803 F. Supp.2d 469, 506 (E.D. Va. 2011       )(“from the perspective of the deleting 

[party’s] executives and employees, the deleted, but later recovered, electronically stored information was 

destroyed when it was deleted [since] they did not know that copies would be available in other custodians’ 

hard drives or email accounts”). 
80 2016 WL 930946 (E.D. La. March 11, 2016). 
81 2016 WL 1105297, at *5 (S.D. Fla. March 22, 2016). 
82 Id. *6.   The court also found that there was no direct evidence of an “intent to deprive” since use of an 

auto-delete feature on a cell phone is a “common practice” and there is “nothing nefarious” about it under 

the facts before the court. 
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In Fiteq v. Venture Corporation, Rule 37(e) did not apply since the moving party 

failed to present “persuasive evidence” that the ESI could not be restored or replaced.83  

However, in GN Netcom v. Plantronics, the “burden shifted” to the producing entity to 

demonstrate that its efforts had been successful which it could not.84    

 

In Bird v. Wells Fargo Bank, measures were also available when the defending 

party was unable to restore or replace a terminated employee’s email box.85   

 

Prejudice 
 
The initial proposal for amended Rule 37(e) – which applied to all forms of lost 

information to spoliation - did not require any showing that the loss had resulted in 

prejudice as a condition for imposing curative measures.86  During the Comment period, a 

number of comments called attention to this deficiency.  As one prominent commentator 

put it, “it seems a bit odd not to refer to a prejudice standard for a curative measure.”87 

 

As a result, the Rule was revised so that Subdivision (e)(1) measures are famously 

available only if prejudice is shown and, even then, only to the extent necessary “to cure 

the prejudice.”   Although prejudice is not defined, it can exist along a continuum88 and a 

showing that the missing ESI interferes with the ability to go to trial or to reach a rightful 

decision in the case89 is typically required, consistent with traditional practice.90   

 

                                                 
83 2016 WL 1701794, at *3 (N.D. Cal. April 28, 2016). 
84 2016 WL 3792833, at *10 (D. Del. July 121, 2016)(rejecting the argument that the collecting of backup 

tapes and expanding discovery to include additional custodians was sufficient).  The parties agreed to read 

“stipulated facts” to the jury to the effect that “some of the deleted emails were unrecoverable” but the 

experts have been unable to agree on the numbers of relevant emails which were destroyed and never 

recovered or produced.   See 2017 WL 4417810, at *5 (D. Del. Oct. 5, 2017). 
85 2017 WL 1213425, at *7 (E.D. Cal. March 3, 2017). 
86 It did include a special “Silvestri-type” exception which focused on extreme prejudice, to the exclusion 

of a need to show culpability.   See Silvestri v. GM, 271 F.3d 583, 593 (4th Cir. 2001)(dismissing action 

without showing of culpability).   Thus, then-Rule 37(e)(1)(B)(ii)(2013)(“irreparably deprived a party of 

any meaningful opportunity to present or defend against the claims in the litigation”).  That provision was 

dropped after the public comment period when the amended Rule was confined to losses of ESI.   Cases 

involving product liability claims do not invoke Rule 37(e).   See, e.g., Oil Equipment v. Modern Welding, 

661 Fed. Appx. 646 (11th Cir. Sept. 26, 2016)(dismissing case where prejudice caused by spoliation of 

underground tank after removal could not be cured). 
87 John K. Rabiej, Director, Duke Center for Judicial Studies, Comment, September 11, 2013, at 2. 
88 Rimkus Consulting v. Cammarata, 688 F. Supp.2d 598, 613 (S.D. Tex. Feb. 19, 2010). 
89 Leon v. IDX Systems, 464 F.3d 951, 959 (9th Cir. 2006)(referencing the “ability to go to trial or 

threatened to interfere with the rightful decision of the case”).   
90 Wal-Mart Stores v. Cuker Interactive, 2017 WL 239341 (W.D. Ark. Jan. 19, 2017)(refusing to make 

measures available under the Rule in the absence of a showing of prejudice); accord Zamora v. Stellar 

Ngt., 2017 WL 1372688, at *2 (W.D. Mo. April 11, 2017)(a district court in the Eighth Circuit applying 

Rule 37(e) must make a finding of “prejudice to the opposing party” before an adverse inference is 

warranted).   
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The case law interprets the “prejudice” requirement as a loss of ESI which would 

have “made a difference” at the trial.”91   The Committee Note explains that assessing 

prejudice “necessarily includes an evaluation of the information’s importance in the 

litigation.”92   Thus, when ESI can be obtained from other sources, prejudice is not 

present,93 a point also reflected in the predicate requirement that only ESI which cannot be 

restored or replaced through additional discovery is truly “lost.”    

 

The existence of prejudice is equally essential to justify the imposition of harsh 

measures cabined by subdivision (e)(2), but the point is sometimes obscured when the  

statement in the Committee Note that the subdivision “does not include a requirement” of 

prejudice is taken out of context.   The Note further explains that this is because a finding 

of intent to deprive can support such an inference.94 

 

Given that harsh measures are available only if there is an “intent to deprive,”  the 

degree of prejudice required should be substantial, since the “remedy should fit the 

wrong,”95  as was pointed out prior to the adoption of the simplified (final) version of the 

Rule.96    The Committee Note observes that only if lesser sanctions are not sufficient to 

deal with the prejudice should subdivision (e)( be employed.97    

 

The Committee Note does not take position on the party bearing the burden of proof 

under subdivision (e)(1), apparently in reaction to the criticism leveled on the initial 

proposal in the Sekisui litigation.98   The Note points out that it can be “unfair” to do so in 

some cases while reasonable in others, especially when the information “may appear to be 

unimportant, or the abundance of preserved information may appear sufficient.” 

 

In CAT3 v. Black Lineage, however, found it sufficient to justify an award of fees 

and expenses by providing an unusual twist to the definition of “prejudice.”   The court 

                                                 
91 Simon v. City of New York, 2017 WL 57860 (S.D.N.Y. Jan. 5, 2017)(quoting from Mazzei v. Money 

Store, 656 Fed. Appx. 558 (2nd Cir. July 15, 2016)).  
92 Committee Note. 
93 Royal Park Investments v. U.S. Bank, 2017 WL 4748054, at *4 (S.D.N.Y. Oct. 19, 2017)(collecting 

cases). 
94 See, e.g., U.S. EEOC v. GMRI, 2017 WL 5068372, at *31 (S.D. Fla. Nov. 11, 2017)(“Rule 37(e)(2) 

permits the jury to reach an adverse inference without a finding of prejudice if [the party] is shown to have 

destroyed the ESI in bad faith (as defined in the Rule”)(emphasis in original). Compare  Herrman v. Rain 

Link, 2013 WL 4028759, at *3 (D. Kan. 2013)(refusing to presume that prejudice existed merely because 

the spoliation was intentional since the Tenth Circuit has not agreed with Zubulake that the fact of 

intentional destruction demonstrates relevance). 
95 Committee Note. 
96 John K. Rabiej, 2014 Emerging Issues 7137, Revised Rule 37(e) Returns to “Gotcha” Litigation, April 3, 

2014 (“the showing of prejudice should be substantial for the severest” measures)(Available on 

LEXISNEXIS (“Rabiej 2014 Emerging Issues”). 
97 Committee Note (“the severe measures authorized by this subdivision should not be used when the 

material lost was relatively unimportant or lesser measures such as those specified in subdivision (e)(1) 

would be sufficient to redress the loss”). 
98 Former Judge Shira A. Scheindlin, in Sekisui American v. Hart, 945 F. Supp.2d. 494, at n. 51 (S.D.N.Y. 

Aug. 15, 2013) criticized the initial proposal for abrogating Residential Funding because “I do not agree 

that the burden to show prejudice from missing evidence lost as a result of wilful or intentional misconduct 

should fall on the innocent party.” 
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concluded that the order was needed to alleviate the “economic” prejudice caused by the 

necessity for the moving party to go incur the burden and expense of “ferreting out the 

malfeasance and seeking relief from the Court.”99 

 

The Incompetent Spoliator  
 

The Committee Note observes that intentional destruction may permit an inference 

of prejudice for purposes of (e)(2)(emphasis added).100   However, at the request of now 

Justice Gorsuch, the Note was modified to make it clear that remedies under subdivision 

(e)(2) of the Rule are not available merely because of reprehensible intent. 

 

Thus, the Standing Committee deleted the statement in the Committee Note that 

“there may be rare cases where a court concludes that a party’s conduct is so reprehensible 

that serious measures should be imposed even in the absence of prejudice.” 101 

 

However, a federal court retains authority to deal with challenges to the integrity of 

its process when, in its view, the rule is not up to the task.  Relief, therefore, for misconduct 

by an incompetent spoliator under those conditions must rely, if at all, on inherent 

authority.  

 

Available Measures 
 
The initial proposal for Amended Rule 37(e), as issued for public comment,102 

posited a complex, multi-faceted approach under which “curative” measures could be 

employed without a showing of prejudice, but the listed sanctions required a showing of 

both substantial prejudice and actions which had been undertaken “willfully” or in “bad 

faith.”103    

 

After extensive testimony and receipt of written comments, the Rules Committee 

retreated from the complexity of the initial proposal in order to focus on addressing 

prejudice for the loss of ESI, restoring a large measure of discretion to the trial courts.104    

                                                 
99 2016 WL 154116, at *9 (S.D.N.Y. Jan. 121, 2016). 
100 Committee Note, Subdivision (e)(2)(“the finding of intent required by the subdivision” can support not 

only an inference that the lost information was unfavorable to the party that intentionally destroyed it but 

also an “inference that the opposing party was prejudiced by the loss of information that would have 

favored its position.”). 
101 Minutes, Standing Comm. Mtg., May 29-30, 2014 at n. 2. 
102 The Preliminary Draft is available at http://www.hib.uscourts.gov/news/archives/attach/preliminary-

draft-proposed-amendments.pdf.   Rule 37(e), in that draft, applied to all failures to preserve discoverable 

information, not just ESI.    
103 Id.  The Proposed Rule authorized “curative measures” without requiring a showing of prejudice or 

culpability, but conditioned an award of “sanctions” (include adverse inference jury instructions) on 

findings of “substantial prejudice” and that the party had acted “willfully or in bad faith” or, alternatively, 

that the parties actions “irreparably deprived” a party of a meaningful opportunity to present or defend 

against claims.    
104 The Advisory Committee reported that while it continued to believe that reducing incentives for over-

preservation was a worthwhile goal, it realized that the savings to be achieved “are too uncertain to justify 

http://www.hib.uscourts.gov/news/archives/attach/preliminary-draft-proposed-amendments.pdf
http://www.hib.uscourts.gov/news/archives/attach/preliminary-draft-proposed-amendments.pdf
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A particularly influential suggestion was made by Judge Francis, who had 

suggested a modification to authorize curative measures “no more severe that than 

necessary to cure and prejudice” unless the court finds that the party that “failed to preserve 

acted in bad faith.”105   The Minutes of the Subcommittee after the Comment period 

indicate that this analysis had an impact.106 

 

The Revised Rule 
 

As revised, amended Rule 37(e) authorizes a court to address prejudice by means 

“no greater than necessary” under subdivision (e)(1).   The Committee Note cautions only 

that care must be taken that these “curative measures” do not have the “effect” of measures 

under subdivision (e)(2), which requiring a showing of “intent to deprive.”   Under that 

provision, if the non-moving party acted with an “intent to deprive another party of the 

information’s use in the litigation,” a court may – but need not – impose certain listed 

severe measures.107    

 

The Committee Note explains that “the better rule for the negligent or grossly 

negligent loss of [ESI] is to preserve a broad range of measures to cure prejudice caused 

by its loss, but to limit the most severe measures to instances of intentional loss or 

destruction.”    It also suggests that harsh measures should not be used when the information 

lost was relatively unimportant or when lesser measures would be “sufficient to redress the 

loss.”108     

 

The court in Creative Movement v. Pure Performance109 provides an excellent 

summary of the Rule as a whole, emphasizing the role of prejudice and intent in assessing 

the measures to be applied. 

Examples 
 

1. Monetary Sanctions (in the form of Fees and costs) 
  

Rule 37(e)(1) and the Committee Note, although silent on the topic, have been 

treated the award of attorney’s fees and costs despite the fact that “every other provision 

[of Rule 37(e)] that addresses a violation provides for the imposition of attorneys’ fees.”110  

                                                 
seriously limiting trial court discretion.”  Rules Comm. Report, May 2, 2014, copy located in Agenda 

Book, Std. Comm. Meeting May 29-30 , 2014, at 309 of 1132. 
105 James C. Francis IV Comment, January 10, 2014, at 6.    
106 Minutes, Subcomm., Feb. 8, 2014, at 6 (“his language may not be perfect but deserves serious 

attention”). 
107 Subdivision (e)(2) authorizes a court to (A) presume that the lost information was unfavorable to the 

party; (B) instruct the jury that it may or must presume the information was unfavorable to the party; or (C) 

dismiss the action or enter a default judgment. 
108 Committee Note.  See, e.g, BMG Rights Mgt. v. Cox Communications, 2016 WL 4224964 (E.D. Va. 

Aug. 8m 2016)(refusing harsh measures which are permitted but not required when lesser measures 

appropriate). 
109 2017 WL 4998649, at *13-15 (N.D. Ga. July 24, 2017). 
110 Snider v. Danfoss, 2017 WL 2973464, at *5 and n. 11 (N.D. Ill., July 12, 2017). 
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There are indications that the Discovery Subcommittee regarded the matter as a 

“commonplace measure” not requiring specific mention under the Rule.111   

 

Thus, Rule 37(e) has been relied upon to support fee-shifting in decisions such as 

Adcox v. UPS,112 Alabama Aircraft Industries v. Boeing,113 Bluementhal Distributing v. 

Herman Miller,114 CAT3 v. Black Lineage,115 CTB v. Hog Slat116 GN Netcom v. 

Plantronics,117 Hsueh v. New York,118 ILWU-PMA Welfare Plan v. Connecticut General,119 

Jenkins v. Woody,120 and Security Alarm Financing v. Alarm Protection Technology.121  

 

The availability of fees and costs under Rule 37(e) is dependent upon a finding that 

prejudice has occurred, and is not dependent on a finding of culpability, much less an intent 

to deprive or in bad faith.122   This aligns the Rule with pre-enactment decisions like 

Richard Green (Fine Paintings) v. McClendon,123  and with current decisions not applying 

the Rule.  Ignoring the prejudice requirements, as may have been the case in Hefter Impact 

v. Sport Maska124 and Estate of Villina v. County of Teller,125 provides perverse incentives 

to bring ill-advised motions that absorb judicial resources. 

 

Prior to the Rule, some courts, relying on Residential Funding and Pension 

Committee, asserted they were authorized to award attorney’s fees where the party “acted 

with the requisite culpable state of mind [negligence] but did not prejudice the party 

seeking sanctions.”126  That is no longer the case under Rule 37(e). 

                                                 
111  Minutes, March 4, 2014 Subcommittee Meeting, copy at Rules Committee Meeting Appendix, April 

10-11, 2014, at pg. 440 of 580.  
112 2016 WL 6905707, at *3 (D. Kan. Nov. 11, 2016). 
113 2017 WL 930597, at *16 (N.D. Ala. March 9, 2017)(finding it “appropriate” to require Boeing to pay 

reasonable attorney’s fees and costs in prosecuting this motion”). 
114 2016 WL 6609208, at *26 (C.D. Cal. July 12, 2016)(“monetary sanctions in the form of attorney’s fees 

and expenses” since “no greater than necessary to cure the prejudice” resulting from failure to preserve); 

findings adopted by the District Judge at 2016 WL 6901696 (C.D. Cal. Sept. 2, 2016)). 
115 164 F. Supp.3d 488, 501-02 (S.D.N.Y. Jan. 12, 2016)(party must bear the costs, including reasonable 

attorneys’ fees, incurred in establishing misconduct and securing relief). 
116 CTB v. Hog Slat, 2016 WL 1244998, at *13 (W.D. Wash. March 24, 2017). 
117 2016 WL 3792833 (D. Del. July 12, 2016). 
118 2017 WL 1194706, at *6 (S.D.N.Y. March 31, 2017)(relying on “either Rule 37(e) or the Court’s 

inherent authority”). 
119 2017 WL 3459880, at *6-7 (N.D. Cal. Jan. 24, 2017). 
120 2017 WL 362475, at *18 (E.D. Va. Jan. 21, 2017) to cure “immense” prejudice due to loss of video of 

prisoner prior to death). 
121 2016 WL 7115911, at *7 (D. Alaska Dec. 6, 2016)(awarding “reasonable attorney’s fees in bringing this 

motion” in light of the prejudice from failure to preserve).  
122 See, e.g., ILWU-PNA Welfare Plan, 2017 WL 3459980, at *7-8; Jenkins v. Woody, 2017 WL 362475, 

at *17-19 and Security Alarm, 2016 WL 711591, at *6-7 (while court cannot conclude party acted with 

intent to deprive it is entitled to recover reasonable attorneys’ fees).   
123 262 F.R/D. 284 (S.D.N.Y. 2009).  
124 2017 WL 3317423, at *7 (D. Mass. Aug. 3, 2017)(requiring a party to pay the moving party’s 

reasonable attorneys’ fees and cost despite finding that there was insufficient evidence of prejudice to 

justify other Rule 37(e) measures). 
125 2017 WL 1154032, at *7 (D. Colo. March 28, 2017)(awarding costs despite minimal prejudice). 
126 Curcio v. Roosevelt Union Free School District, 283 F.R.D. 102, 114 (E.D.N.Y. 2012)(awarding 

reasonable attorney’s fees and costs incurred in making the motion for spoliation sanctions). 
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However, courts have been willing to construe Rule 37(a)(5)(A)  to justify an award 

of fees and costs even though that rule is explicitly applicable only to motions to compel,127  

although some disagree.128  Others cite to Rule 37(c)(1) when ESI is deleted or destroyed 

prior to required disclosures under Rule 26(a) or (e).129    

 

Finally, the Supreme Court in Chambers v. NASCO130 and in Goodyear Tire & 

Rubber131 have made it clear that a court has inherent power to sanction a litigant for bad-

faith conduct by ordering it to pay the other side’s legal fees and costs, even if one or more 

civil rules are available to deal with the same conduct.   However, these powers are to be 

used with restraint, and “when there is bad-faith conduct in the course of litigation that 

could be adequately sanctioned under the Rules, a court “ordinarily should rely on the 

Rules rather than the inherent power.” 

 

In Bluementhal Distributing v. Herman Miller, the court imposed an award of fees 

and costs based on litigation misconduct, which included a failure to institute a litigation 

hold, which was “tantamount [to] bad faith.”132    In Ottoson v. SMBC Leasing, the court 

did the same to “punish” for the bad faith deletion of email “outside the context of a Rule 

37(e) dispute.133   However, the latter result may not be compliant with the limits 

subsequently announced in Goodyear, supra.    In that case, the Court noted that imposing 

attorney’s fees imposed “pursuant to civil procedures” must be compensatory rather than 

punitive in nature and not simply an arbitrary amount. 134   

 

In New Mexico Oncology v. Presbyterian Healhcare, a court awarded fees and 

costs, citing its inherent powers, when it did not find that deletion of emails or the 

deficiencies in executing a litigation hold were intentional within Rule 37(e), but that such 

an award would serve the interests of justice.135 

 

                                                 
127 Best Payphones v. City of New York, 2016 WL 792396, at *8 (E.D. N.Y. Feb. 26, 2016) and Ericksen 

v. Kaplan, 2016 WL 695789 (D. Md. Feb. 22, 2016). Cf Wal-Mart Stores v. Cuker Interactive, 2017 WL 

239341, at *2 (W.D. Ark. Jan. 19, 2017)(relief under Rule 37(a) not available for spoliation motions). 
128 Marshall v. Dentfirst, 313 F.R.D. 691, n. 9 (N.D. Ga. March 24, 2016); see also John M. Barkett, The 

First 100 Days (or So) of Case Law under the 2015 Amendments to the Federal Rules, April 14, 2016 

(criticizing Best Payphones and Freidman). 
129 DVComm v. Hotwire Communications, 2016 WL 7018554, at ¶ 25 & ¶ 34 (E.D. Pa. Feb. 16, 

2016)(imposing fees and costs involved in dealing with deletion of ESI and forensic examinations).  
130 501 U.S. 32, 45-46 (1991)(despite the “so-called ‘American Rule’ [which] prohibits fee shifting “in 

most cases”). 
131 127 S.Ct. 1178 (2017)(requiring proof of a causal link between the party’s misconduct and the legal fees 

paid by the innocent party).   
132  2016 WL 6901696 (C.D. Cal. Sept. 2, 2016), adopting 2016 WL 6609208, at *26 (C.D. Cal. July 12, 

2016). 
133 2017 WL 29927136, at *11 (S.D. N.Y. July 13, 2017); accord New Mexico Oncology v. Presbyterian 

Healthcare, 2017 WL 3535293, (D. New Mexico Aug. 16, 2017)(moving party was compelled to file 

motion, hire experts and pursue hearing where response of producing party was “inadequate to quell [the 

party’s] justifiably rising suspicion”).        
134 Id. at 1186 (absent procedural guarantees applicable in criminal cases, such as a “beyond reasonable 

doubt” standard of proof, a monetary sanction is limited to reimbursing the victim). 
135 2017 WL 3535293, at *13 (D. New Mex. Aug. 16, 2017). 
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2. Monetary Sanctions (Fines) 
 

While Rule 37(e)(1) clearly permits an award of monetary sanctions to cure 

prejudice, it is unlikely that this authorizes courts to order that arbitrarily fixed sums be 

paid to a court or the opposing party to punish and deter.136     

  

In GN Netcom v. Plantronics,137 a court imposed attorneys’ fees and costs as well 

as what it described as a $3M “punitive monetary sanction.”  The amount was determined 

by trebling the internal fine imposed by the entity on its executive whose deletion of emails 

were at issue.    The court stated that the monetary sanctions were “warranted” even though 

“unable to fully redress the prejudice to the moving party.”138   

 

The punitive sanction was not designed to “cure” prejudice within the meaning of 

subdivision (e)(1)139 nor was it the functional equivalent of a case-terminating measures in 

that antitrust action between competitors, which are authorized by subdivision (e)(2).  It 

was more likely an exercise of inherent power of a court to address bad faith conduct in 

order to vindicate the integrity of the judicial process.  However, if the intent was to punish, 

it may have been foreclosed by the subsequent Supreme Court decision in Goodyear Tire 

v. Haeger, as noted above.140     

 

3. Forensic Examination  
 

A forensic examination was ordered pursuant to Rule 37(e)(1) in TLS Mgt. and 

Mktg. Services v. Rodriquez-Toledo to “ameliorate the prejudice caused by the spoliation 

of ESI.”141  In Borum v. Smith, the court ordered inspect of medical records in electronic 

format on the hospital’s computer system “to develop a complete understanding” of 

records142 without showing a breach of a production obligation or a failure to preserve.  

 

As noted in the case of In re Ford Motor Company, involving direct access to 

databases, a party is “unentitled to this kind of discovery without – at the outset – a factual 

finding of some non-compliance with [the] discovery rules.”143   

 

4. Preclusion of Evidence 
 

                                                 
136 Compare United States v. Philip Morris, 327 F. Supp. 2d 21 (D.DC. 2004)(ordering payment of $2.75M 

into Court Registry). 
137 2016 WL 3792833 (D. Del. July 12, 2016). 
138 Id. at *13.  The court cited Micron Tech v. Rambus, 917 F. Supp.2d 300 (D. Del 2013), which it had 

earlier determined was consistent with pre-existing Third Circuit law which was “substantially” identical to 

Rule 37(e), as amended.  Id. at *5. 
139 Micron Technology v. Rambus, supra, 917 F. Supp. 2d at 325 (having to pay fees and costs “or even 

punitive damages, is likely to pale in comparison to the potential windfall” that would-be spoliators could 

otherwise receive”).     
140 137 S. Ct. 1178, at 1186 (2017).   
141 2017 WL 115743 (D. P.R. March 27, 2017). 
142 2017 WL 3014487 (W.D. Ky. July 14, 2017). 
143 In re Ford Motor Co., 345 F.3d 1315, 1317 (11th Cir. 2003). 
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Preclusion of evidence at trial is available to offset prejudice caused by failure to 

preserve other evidence that might contradict the missing evidence.144  However, a court 

may not  prevent a party from offering any evidence in support of, the central or only claim 

or defense in the case without a showing of the intent required under subsection (e)(2).145  

Historically, some courts have delayed ruling on the issue until time of trial in order to with 

the probative value and prejudicial effect, as well as alternative remedies.146  

 

In Ericksen v. Kaplan, email was precluded because of the failure to preserve ESI 

which might have rebutted its authenticity.147  In Cahill v. Dart, a party was prohibited 

from offering testimony about what had been seen on a missing video tape segment.148    

 

Preclusion has also been used to prevent the jury from drawing unfair negative 

inferences from missing ESI.  In Wali Muhammad v. Mathena, jurors were instructed they 

should not assume that the lack of corroborating objective evidence undermined certain 

testimony.149 

 

5. Establishing Facts 
 

Courts are prepared to order that facts be treated as established to alleviate.  In 

Morrison v. Veale, M.D.,150 the time reported by the party on time cards in an FSLA action 

was “deemed admitted and must be accepted as true,” as a sanction for having 

“deliberately” logged on to its former employers email in bad faith.     

 

In Integrated Direct Marketing v. Drew May, the Fourth Circuit found that there 

was no abuse of discretion in a lower court refusal to draw a factual inference and bar a 

summary judgment.151     

 

6. Admission of Spoliation Evidence 
 

The Committee Note to Rule 37(e) explains that a court may permit the parties to 

present “evidence and argument to the jury regarding the loss of information” as well as 

“instructions to assist in its evaluation of such evidence or argument, other than instructions 

to which subdivision (e)(2) applies.”152  In BMG Rights Mgt. v. Cox Comms., a court alerted 

                                                 
144 Committee Note (a “serious measure” which forbids the party that failed to preserve information from 

putting on certain evidence”).    
145 Id. 
146 Wilson v. Conair, 2016 WL 7742772, at *5 (E.D. Cal. June 3, 2016)(loss of text messages on cell phone 

when replaced by I-Phone despite request to preserve). 
147 2016 WL 695789, at *2 (D. Md. Feb. 22, 2016). 
148 2016 WL 7034139 (N.D. Ill. Dec. 2, 2016). 
149 2017 WL 3955225 (W.D. Va. Jan. 27, 2017). 
150 2017 WL 372980 (M.D. Ala. Jan. 25, 2017) . 
151 __Fed. Appx. __, 2017 WL 2333845, at *2 (4th Cir. May 30, 2017).    
152 The Note explains that Subsection (e)(1) authorizes instructions that the jury that it may consider 

spoliation evidence, along with all the other evidence in the case, in making its decision. 
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the jury to the ‘fact’ of spoliation, identified the missing evidence, and permitted the jury 

to consider that fact in their deliberations.153    

 

However, the evidence of spoliation must have both relevance and probative value 

to justify the risk of prejudice involved.   In the GM Ignition Switch Litigation, for example, 

the court refused to admit evidence or allow argument that a party had failed preserve SDM 

data in order to cross-examine an expert, since the issue was not why the data is unavailable, 

only that it was unavailable.   The court precluded evidence and argument and ordered the 

parties to find a way – in a neutral manner – to advise the jury that neither party was 

responsible for its absence.154 

 

FRE 403 gives a court discretion to limit the admission of and argument about 

spoliation evidence when it overemphasizes the importance of the spoliation.155  In 

Delta/AirTran Baggage Fee Antitrust Litigation, the court barred introduction of such 

evidence because it would “transform what should be a trial about [an] alleged anti-trust 

conspiracy into one on discovery practices and abuses.”156    

 

The Texas Supreme Court held in Brookshire Brothers v. Aldridge that it was an 

abuse of discretion to admit evidence of spoliation which was “unrelated to the merits and 

served principally to highlight” the culpability of the party, as compared to “nonspeculative 

testimony” on the subject.157    Other courts have limited the arguments of counsel, such as 

“directly or impliedly stat[ing] that the Court has made a finding of wrongdoing.”158   

 

Courts are also prepared to give accompanying instructions which simply tell the 

jury “how to evaluate evidence that is already coming into the case.”159  The Second Circuit 

has held that “[s]uch an instruction is not a punishment.  It is simply an explanation to the 

jury of its fact-finding powers.”160  The Rule has no impact on the “discretion of courts to 

give traditional missing evidence instructions based on a party’s failure to present evidence 

it has in its possession at time of trial.”161    

 

In Storey v. Effingham County, the jury was to be told that “the video was not 

preserved” and evidence admitted on the topic, but there would be no instruction that the 

                                                 
153 199 F.Supp.3d 958 (E.D. Va. Aug. 8, 2016); see also Gaddy v. Blitz U.S.A., 2010 WL 11527376, at *11 

(E.D. Tex. 2010)(allowing jury to be instructed that party failed to to issue effective communications in 

violation of rules applicable which resulted in the loss of relevant, material evidence”). 
154 In re General Motors LLC Ignition Switch Litigation, 2017 WL 2493143, at *3-*4 (S.D.N.Y. June 9, 

2017). 
155 Fed. R. Evid. 403 provides that a court may act to prevent “unfair prejudice, confusing the issues, 

misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence.” 
156 2015 WL 4635729, at *14 (N.D. Ga. Aug. 3, 2015). 
157 438 S.W. 3d 9, 28-29 (July 3, 2014). 
158 Phillip M. Adams v. Winbond Electronics, 2010 WL 3767318, at *5 (D. Utah Sept. 16, 2010). 
159 Callahan v. Toys “R” Us – Delaware, 2017 WL 2191578, at *6 (D. Md. May 18, 2017)( without such an 

instruction “the jury would have been free to speculate for themselves” about the evidence and “what 

significance this should have in their deliberations”). 
160 Mali v. Federal Insurance, 720 F.3d 387, 393 (2nd Cir. June 13, 2013).  
161 Committee Note.  
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destroyed evidence was “unfavorable” to the defendants. (emphasis in original).162   In 

Nuvasive v. Madsen Medical both parties were to be allowed to present evidence regarding 

the loss and the jury could consider the evidence along with other evidence in the case.163 

There is a risk, of course, that a jury may see the spoliating party in a light which 

unduly prejudices its ability to fairly resolve the issues on the merits.164  It is close to the 

functional equivalent of the permissive jury instruction which requires a finding of “intent 

to deprive.”    

 

7. Adverse Inference Instructions    

 
Under Rule 37(e)(2)(B), a jury may be instructed that it “may or must presume that 

the [missing] information was unfavorable to the party,” only if a finding is made that “the 

party acted with the intent to deprive another party of the information’s use in the 

litigation.”165   Similarly, under subdivision (2)(A), a court may, itself, draw a presumption 

that the missing ESI is unfavorable only if it makes the same finding.166   In Virtual Studios 

v. Stanton Carpet, for example, a court refused to authorize an adverse inference instruction 

since the party was “negligent or careless” at most.167     

 

In Ronnie Van Zant v. Pyle,168 however, the court authorized an adverse inference 

under the Rule with regard to a failure to retain relevant text messages because it was the 

kind of “deliberate behavior that sanctions are intended to prevent.”169  The cases where an 

intent to deprive was at issue are summarized infra at “Intent to Deprive.” 

 

The form of the instructions are intensely case-specific.   As was the case prior to 

the Rule, court often utilized permissive adverse inferences to redress the loss of relevant 

information.   In First Fin. Security v. Freedom Equity, for example, where text messages 

were lost, the jury was to be instructed that they could, but did not need to, presume that 

the missing text messages would show that an intent to recruit others to join the former 

employees who had already left their prior employer.170 

                                                 
162 2017 WL 2623775, n.5 (S.D. Ga. June 16, 2017). 
163 2016 WL 305096 (S.D. Cal. Jan. 26, 2016). 
164 Gorelick et al, Destruction of Evidence § 2.4 (2014)(“DSTEVID s. 2.4”)(once a jury is informed that 

evidence has been destroyed the “jury’s perception of the spoliator may be unalterably changed” regardless 

of the intent of the court). 
165 The same test applies to courts acting alone.  See also Rule 37(e)(2)(B)(“only upon finding [intent to 

deprive] may [the court] presume that the lost information was unfavorable to the party”). 
166 See, e.g., RealPage v. Enterprise Risk Control, 2017 WL 3313729, at 11-12 (E.D. Tex. Aug. 3, 

2017)(presuming that the destruction of source code was sufficient, given the presumption that its was 

harmful to the case, to establish a prima facie case of misappropriation of trade secrets). 
167 2016 WL 5339601 (N.D. Ga. June 23, 2016). 
168 __ F. Supp.3d__, 2017 WL 3721777 (S.D. N.Y. Aug. 28, 2017). 
169 Id. at *10 (without explicitly determining that the action had occurred with an “intent to deprive” and 

also opining (at n. 16) that it could have, but did not need to, since Rule 37(e) applied, reach the same result 

applying its inherent authority). 
170 2016 WL 5870218, at n. 1 (N.D. Cal. Oct. 7, 2016)(reporting that the instruction would provide that the 

parties failed to preserve their text messages and that the jury may, but need not, presume that they would 

have contained information that would have help prove that they intentionally encouraged [named 

employees] to leave the former employer and join the new company) 
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In GN Netcom v. Plantronics, the jury was to be informed at the start of the trial 

that a party had committed “spoliation” which was not “accidental” and that evidence 

relevant to the case “may” have been destroyed.   At the close of the trial, the jury would 

be informed that its duty was to determine if the “spoliation tilted the playing field against” 

the other party,” and that it could, but was not required, to infer that the missing information 

was harmful – or not.171    

The cases applying the “intent to deprive” standard are collected infra, at “Intent to 

Deprive.”   

 

8. Dismissals or Default Judgments 
 

Rule 37(e)(2) also requires use of the “intent to deprive” standard when a court 

considers dismissal of an action or entry of a default judgment, including summary 

judgments.   In New Mexico Oncology v. Presbyterian Healthcare, a court denied a request 

for a default judgment or, alternatively an adverse inference because the moving party had 

not demonstrated that the party “intentionally deleted emails that should have been 

preserved.”172 

 

Some Circuits require that the proof sufficient to justify dismissal be established by 

clear and convincing evidence.”173    A drastic remedy such as dismissal or default is not 

favored if a lesser sanction such as an adverse inference instruction is available.174  In 

Organik Kimya v. ITC, however, the Federal Circuit approved entry of a default judgment 

because such measures should be available to “deter those who might be tempted” to act 

with an intent to deprive in the absence of such a deterrent.175 

 

In Roadrunnrer Transportation v. Tarwater, the Ninth Circuit affirmed a dismissal 

based on findings indicating that the “intent to deprive” of Rule 37(e) had been satisfied.176  

In Global Material Tech. v. Dazheng Metal Fibre, a default judgment was imposed because 

an adverse inference would not be sufficient to punish the party for their dishonesty.177   

 

                                                 
171 2017 WL 4417810, at *5 (D. Del. Oct. 5, 2017).  The earlier opinion concluding that spoliation had 

occurred because of egregious conduct attributable to a high level executive (and that the entity itself had 

failed to take all the reasonable steps it should have once it was found)  is found at 2016 WL 3792833, (D. 

Del. July 12, 2016). 
172 New Mexico Oncology v. Presbyterian Healthcare, 2017 WL 3535293, at *9, *13 (D. New Mex. Aug. 

16, 2017)(finding deficiencies in the implementation of a litigation hold were merely negligent and either 

avoidable or immediately rectifiable, but recommending a partial award of fees and costs to serve the 

interests of justice). 
173 Shepherd v. ABC, 62 F.3d 1469, 78 (D.C.Cir. 1995). 
174 Internmatch v. Nxtbigthing, 2016 WL 491483, at *13-14 (N.D. Cal. Feb. 8, 2016)( refusing dismissal 

but imposing an adverse inference instruction and precluding offering evidence that the destroyed evidence 

supported the claims). 
175 848 F.3d. 994, at *6-7 (Fed. Cir. Feb. 15, 2017)(citing Nat’l Hockey League v. Metro. Hockey Club, 

427 U.S. 639, 643 (1976).  
176 642 F. Appx. 759 (9th Cir. March 18, 2016). 
177 2016 WL 4765689, at *9 (N.D. Ill. Sept. 13, 2016). 
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9. Striking Pleadings 

 
In Sell v. Country Life Insur., where the court did not rely on Rule 37(e) (but should 

have), a court struck an answer and entered a default judgment after finding serious 

discovery misconduct, including a failure to preserve e-mail.178  The Committee Note 

cautions that striking pleadings related to or in support of, the central or only claim or 

defense in the case would be available only upon a finding of “intent to deprive.”   

 

Intent to Deprive 
 

As initially proposed in 2013, Rule 37(e)(1)(B) [then] permitted “an adverse 

inference jury instruction, but only” if the party’s actions “caused substantial prejudice in 

the litigation and were willful or in bad faith.”   

 

Significant opposition was stated to use of either culpability standard, even if the 

two terms combined, because of the lack of specificity on what was required.    The Sedona 

Conference, for example, urged the Committee to clarify that the standard should require 

a finding that “the alleged spoliating party ‘acted with ‘specific intent’ to deprive the 

opposing party of material evidence relevant” to the matter.179  

 

Ultimately, the Committee settled on “intent to deprive” as best reflecting its 

desired purpose to cabin the use of harsh measures.   Thus, “only upon finding that the 

party acted with the intent to deprive another party of the information’s use in the litigation 

may [a court]:  (A) presume that the lost information was unfavorable to the party; (B) 

instruct the jury that it may or must presume the information was unfavorable to the party; 

or (C) dismiss the action or enter a default judgment.” 

 

This is a significant “course correction” for the Committee as compared to the 

original version of Rule 37(e) adopted in 2006.   At that time, the Committee rejected an 

“intentional” culpability standard.180   After a decade of experience with an ineffective 

version of the Rule, however, the Committee was prepared to recommend such a 

standard.181   

                                                 
178 189 F. Supp.2d 925, 944 (D. Ariz. June 1, 2016)(although not applying Rule 37(e), making findings 

equivalent to those required under subsection (e)(2) by relying on Leon v. IDX Systems, 464 F.3d 951, 958 

(9th Cir. 2006). 
179 Kenneth J. Withers, on behalf of Steering Comm., WG 1, November 26, 2013, at 13 (“we encourage the 

Committee to clarify that the standard adopted [in whatever terms used] require a finding by the court that 

the alleged spoliating party acted with ‘specific intent’ to deprive the opposing party of material evidence 

relevant to the claims and/or defenses to the matter prior to the imposition of sanctions and/or any curative 

measure that would be tantamount to a sanction”). 
180 Minutes, Rules Committee, April 14-15, 2005, at 39 (lns. 1660-1665).   One Member suggested that the 

Committee Note could said that there is a concern that “severe sanctions not be imposed for merely 

negligent conduct”)(Id. at 40, lns. 1692-1693). 
181 The Sedona Conference® Best Practice Principles has also adopted this standard in Sedona Principle 14 

of its Third Edition (2017) in light of the conformance to the recommendation by Sedona.  19 SEDONA 

CONF. J. 1 (Final, forthcoming 2018)(“sanctions are appropriate only if a party acted with intent to deprive 

another party of the use of relevant electronically stored information”).     
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The Standard  
 

According to the Committee Note,  the amended Rule “rejects cases such as 

Residential Funding Corp. v. DeGeorge Financial Corp., 306 F. 3d 99 (2nd Cir. 2002), that 

authorize the giving of adverse inference instructions on a finding of negligence or gross 

negligence.”   This is because “[i]nformation lost through negligence may have been 

favorable to either party, including the party that lost it, and inferring that it was 

unfavorable to that party may tip the balance at trial in ways the lost information never 

would have.”182   

 

The standard has been described as “clearer, easier to apply, and most directly 

tailored to the conduct” which Rule 37(e) is intend to deter or redress.183   It “supersedes” 

contrary precedent relying on Residential Funding logic in the Second,184 Fourth,185 

Sixth,186 Ninth187 and D.C. Circuits.188 

 

It is not enough that the party may have acted “willfully,” as was the case in 

Zubulake v. UBS Warburg (“Zubulake V”).189   Such a requirement does not necessarily 

indicate that the party acted for the purpose of depriving the adversary of the evidence.190   

Similarly, although it is “akin” to bad faith, it is not necessarily the same. One example of 

where it was the same is Rogers v. Averitt Express, “[t]hat the documents were destroyed 

intentionally no one can doubt, but ‘bad faith’ means destruction for the purpose of hiding 

adverse information.191 

 

Examples  

 
An “intent to deprive” was not found to exist in Below v. Yokohama Tire, where 

the failure to preserve fell “short of bad faith or intentional conduct;”192  in Estate v. County 

of Teller, where a failure to prevent auto deletion was “at most, the result of negligence;”193 

                                                 
182 Committee Note.   See, e.g., Aramburu v. Boeing, 112 F.3d 1398, 1407 (10th Cir. 1997)(“[m]ere 

negligence . . .is not enough because it does not support an inference of consciousness of a week case”); 

accord McCormick, EVIDENCE § 273 at 660-61 (1972).    
183 In Re Adoption of the Virgin Islands Rules Of Civil Procedure, 2017 WL 1293844 (Supreme Court of the 

Virgin Islands, April 3, 2017)(explaining refusal to use “bad faith”).   See also The Sedona Conference® 

Principle 14, Comment 14.a., supra (Rule 37(e) “clarifies” that “unintentional destruction of relevant ESI is 

not sufficient to trigger the imposition of spoliation sanctions”). 
184 Mazzei v. The Money Store, 656 Fed. Appx. 558 (2nd Cir. July 15, 2016); accord Regeneron 

Pharmaceuticals v. Meru,   __ F.3d __, 2017 WL 3184400, at n. 7 (Fed. Cir. July 27, 2017).          
185 Cf. Buckley v. Mukasey, 538 F.3d 306 (4th Cir. 2008). 
186 Applebaum v. Target, 831 F.3d 740 (6th Cir. 2016)(“a showing of negligence or even gross negligence 

will not do the trick”). 
187 Roadrunner Transp. Services v. Tarwater, 642 Fed. Appx. 759, n. 1 (9th Cir. March 18, 2016). 
188 Cf. Grosdidier v. Broadcasting Board, 709 F.3d 19, 28 (D.C. Cir. 2013). 
189 229 F.R.D. 422, 436 (S.D. N.Y. July 20, 2004). 
190 CTB, Inc, v. Hog Slat, Inc., 2016 WL 1244998, at *9 (E.D. N.C. March 232, 2016). 
191 215 F. Supp. 3d 510 (M.D. La. March 6, 2017). 
192 2017 WL 764824 (W.D. Wisc. Feb 27, 2017). 
193 2017 WL 1154032 (D. Colo. March 2, 2017). 
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or by the court in Living Color v. New Era Aquaculture, where deletion of text messages 

was not “a nefarious practice.”194    

 

In  Creative Movement v. Pure Performance,195 the court held that it was not 

enough to show that ESI was lost through “confusion and ineptitude,” since despite the 

seriousness of the allegation made, there was no showing that either the party or its counsel 

had acted “with the intent to deprive another party of the information’s use in the 

litigation.” 

 

A failure to take reasonable steps is not decisive on the point of “intent,” since one 

is objective in nature while “intent’ raises subjectively issues.  In McQueen v. Aramark, 

for example, while a party which delayed implementing a litigation hold was held to have 

failed to take “reasonable steps” relief was limited to measures under subdivision (e)(1), 

since there was no evidence of an “intent to deprive.”196    

 

However, courts have not hesitated to find that a party has acted with an intent to 

deprive when no reasonable explanation is proffered for what the court regards as egregious 

conduct.   In O’Berry v. Turner, a court rejected and explanations and held that the conduct 

could “lead to [but] one conclusion” – that the party had acted with intent to deprive the 

moving party of the use of the information at trial.197   In Alabama Aircraft Industries v. 

Boeing, the court inferred an intent to deprive from “unexplained, blatantly irresponsible 

[preservation] behavior.”198  

 

In Moody v. CSX Transportation, the court inferred that the party had acted with an 

“intent to deprive” because of “stunningly derelict” conduct.199   In GN Necom v. 

Plantronics, the court reached a similar conclusion based on the “totality of the record,” 

including massive email deletions by an executive and the failure of the entity to take all 

the reasonable steps it could have once the deletions were noted.200  

 

Use of Jury 

 
The assessment of “intent to deprive” may be made by a court or relegated to a 

decision at trial by the court or jury.201  In Cahill v. Dart, where the court decided that the 

issue was a “close one,” it decided to put the issue of intent to the jury and ordered that if 

it found there was intentional destruction, the jury must presume that the lost evidence 

would have been unfavorable.202 

 

                                                 
194 2016 WL 1105297 (S.D. Fla. March 22, 2016). 
195 2017 WL 4998649] (N.D. Ga. July 24, 2017). 
196 2016 WL 6988820, at *4 (D. Utah Nov. 29, 2016). 
197 2016 WL 170043, at *4 (M.D. Ga. April 27, 2016)( “irresponsible and shiftless” behavior). 
198 2017 WL 930597 (N.D. Ala. March 9, 2017). 
199 2017 WL 4173358 (S.D.N.Y. Sept. 21, 2017). 
200 2016 WL 3792833 (D. Del. July 12, 2016). 
201 Epicor Software v. Alternative Technology, 2015 WL 12734011 (C.D. Cal. Dec. 17, 2015). 
202 2016 WL 7034139 (N.D. Ill. Dec. 2, 2016). 
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In U.S. EEOC v. GMRI, the court stated that it would permit the parties to present 

competing facts and theories about missing documents and ESI and infer the missing 

content would be adverse “if” the party was “shown to have destroyed the ESI in bad faith 

(as defined by the Rule).”203   In contrast, the Supreme Court of Texas has barred use of a 

jury for this purpose.204   Commentators favor court action without the involvement of the 

jury205 in determining the existence of spoliation.206    In fact, a study indicates that “courts 

typically do not involve juries in most types of spoliation sanctions determinations.”207   

 

When and if a court decides to utilize a jury for these functions, however, the court 

should weigh the potential for unfair prejudice to the alleged spoliator against the benefit 

of seeking a jury instruction to the innocent party.208    

 

Imputation to Party 
 

Courts routinely attribute “intent to deprive” of individuals and agents to the entity 

on whose behalf they are acting.209  In GN Netcom v. Plantronics, the wholesale destruction 

of emails by an executive was attributed to his employer in part because the “deletion 

activities were not undertaken for personal reasons.210   In First Financial Security v. 

Freedom Equity Group, a court found that there was “shared intent” to deprive the moving 

party of the use of the deleted text messages.211    

 

In RealPage v. Enterprise Risk Control, the court noted that destruction of ESI may 

be “imputed to the employer” when foreseeable considering the employees duties.212 

 

Preclusive Impact  
 

At the Duke Conference in 2010, it was suggested that a replacement for then-

ineffective initial version of Rule 37(e) should be sufficiently comprehensive so as to “shift 

                                                 
203 2017 WL 5068372, at *31 (S.D. Fla. Nov. 1, 2017). 
204 Brookshire Brothers v. Aldridge, 57 Tex. Sup. Ct. J. 947, 438 S.W. 3d 9, 2014 WL 2994435, at *29 

(S.C. Tex. July 3, 2014)(judge must determine whether a party has spoliated evidence and, if so, the 

appropriate remedy);  
205 Dale A. Nance, Adverse Inference About Adverse Inferences, 90 BOSTON U. LAW REV. 1089, 1090 & 

1128 (2010). 
206 Norton, Woodward and Cleveland, Fifty Shades of Sanctions, 64 S.C.L.  REV. 459 (Spring 2013). 
207 Memorandum, Andrea L. Kuperman to Hon. David G. Campbell et. al,, Allocating Fact-Finding Roles 

for Sanctions Imposed Under Inherent Authority, May 9, 2014 (copy on file with Author). 
208 Scheindlin and Orr, The Adverse Inference Instruction, supra, 83 FORDHAM L. REV. 1299, 1310 (2014). 
209 In re Black Diamond Min. Co., 514 B.R. 230, 240 (E.D. Ky. July 22, 2014). 
210 2016 WL 3792833, at *7(D. Del. July 121, 2016)(also finding that the entity made repeated 

“obfuscation and misrepresentations” relating to its investigation).  The executive was fined $1M and 

subsequently fired.   See 2017 WL 4417810, at *5 (D. Del. Oct. 5, 2017). 
211 2016 WL 5870218, *3 (N.D. Cal. Oct. 7, 2016). 
212 2017 WL 3313729, at 11-12 (E.D. Tex. Aug. 3, 2017)(the party regularly consulted with the individual 

about decisions relevant to the enterprise and there was sufficient evidence to establish a prima facie case 

that the individual was acting within the scope of his employment). 
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away from reliance on inherent power,” a step with some precedent.213   At the time, the 

Rule limited only to sanctions “under these rules,” which resulted in a confusing and 

contradictory pattern of decisions. 

 

The intent in amended Rule 37(e) was thus to “discourage use of inherent authority 

[for ESI spoliation] by providing rules [which make] resort to inherent authority 

unnecessary.”214   In recognition of that fact, the Committee Note states that Rule 37(e) 

“forecloses” use of certain measures when appropriate findings are made.215  While the 

Rule itself is silent on the topic,216 its comprehensive nature and the firmly expressed intent 

in the Committee Note support presumptive foreclosure.  

 

Perhaps the best way to understand the Committee Note is to recall that the 

Supreme Court stated in Chambers v. NASCO that “ordinarily” courts should rely on the 

rules if they adequately deal with the topic.217 

 

Court Rulings 

 
A number of Circuit Courts have affirmed decisions where the Rule has been used 

to the exclusion of previous practices to employ to inherent under the circumstances of the 

case. (see Appendix).     

 

By and large, District and Magistrate Judge have relied on Rule 37(e) to deal with 

spoliation of ESI that should have been preserved.   As one court put it, “[a]fter December 

1, 2015, Rule 37(e) provides the specific – and sole – basis to sanction a party for failing 

to preserve [ESI].”218    

 

However, some decisions in the Southern District of New York express the view 

that inherent authority continues to exist even when the Rule is applicable.   In Ottoson v. 

SMBC Leasing,219 court imposed an adverse inference under its inherent authority which 

                                                 
213 Thomas Y. Allman, Preservation and Spoliation Revisited: Is it Time for Additional Rulemaking?, Paper 

for the 2010 Litigation Review Conference, May 10-11, 2010, at 3 (April 9, 2010)(noting that amended 

Rule 16 had been adopted to “obviate dependence upon” the courts inherent power), copy at 

http://www.uscourts.gov/sites/default/files/thomas_allman_preservation_and_spoliation_revisited.pdf. 
214 Discovery Subcommittee Meeting, Feb. 28, 2014, Agenda Book, Rules Mtg. (April 2014), 431 of 580. 
215 Committee Note (2015) provides:  “New Rule 37(e) replaces the 2006 rule.  It authorizes and specifies 

measures a court may employ if information that should have been preserved is lost, and specifies the 

findings necessary to justify these measures.   It therefore forecloses reliance on inherent authority or state 

law to determine when certain measures should be used.  The rule does not affect the validity of an 

independent tor claim for spoliation if state law applies in a case and authorizes the claim.”     
216 See Tome v. United States, 513 U.S. 150, 167 (1995)(Scalia, J., concurring in part).   
217 501 U.S. 32, 50 (1991)(“[w]hen there is bad-faith conduct in the course of litigation that could be 

adequately sanctioned under the Rules, the court ordinarily should rely on the Rules rather than the inherent 

power”). 
218 Snider v. Danfoss, 2017 WL 2973464, at *3 (2017 WL 2973464 (N.D. Ill. July 12, 2017)(declining to 

sanction under Rule because loss of ESI was not prejudicial and there was no showing of intent to deprive). 
219 2017 WL 2992726, at *7 (S.D. N.Y. July 13, 2017). 

http://www.uscourts.gov/sites/default/files/thomas_allman_preservation_and_spoliation_revisited.pdf
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exists “in addition” to authority to act under Rule 37(e)220 as did the court in Rhoda v. 

Rhoda,221 citing Residential Funding.222  In CAT3 v. Black Lineage, Magistrate Judge 

Francis noted that in light of the findings of the case, harsh measures were available “either 

under Rule 37(e) or the court’s inherent authority.”223  

 

The current Chair of the Rules Committee, however,  has interpreted the Committee 

Note as holding that courts are foreclosed from use of inherent authority “at least in factual 

situations to which the rule applies, i.e., where the information cannot be substituted from 

another source.”224     

 

Negligent Spoliation 

 
There is one crucial exception to the general principle that conduct not covered by 

Rule 37(e) may be assessed under Circuit standards.225   The central purpose of imposing 

the “intent to deprive” standard was to reject Residential Funding logic to the extent it 

permitted adverse inference awards based on negligent or grossly negligent conduct, this 

should be respected.226   As the District Judge who chaired the Duke Conference has put 

it, the effort “changed the rules” by overruling Residential Funding.227 

 

Thus, as the Supreme Court noted in Dietz v. Bouldin,228 inherent powers should 

not be used when “contrary to any express grant of or limitation on the district court’s 

power contained in a rule or statute.”   One court recently noted that “[i]f federal courts 

could simply fall back onto their inherent authority [to issue harsh measures for 

negligence], the goals of uniformity and standardization would be lost.”229    

 

                                                 
220 It acted because the party had acted “willfully or in bad faith,” relying on Residential Funding and 

Pension Committee.    It also found that the party had either deleted emails or still had them without 

producing them, which was sufficient evidence to meet the “requisite level of intent required by [FRCP] 

37(e).” 
221 Rhoda v. Rhoda, 2017 WL 4712419 (Oct. 3, 2017)(refusing to award adverse inference under 

Residential Funding because of lack of demonstration that lack of missing emails were prejudicial in light 

of other evidence available).   
222 306 F.3d 99, 107 (2d Cir. 2001).   The Rhoda court cited Residential Funding as “superseded by statute 

on other grounds as recognized in CAT3 v. Black Lineage.” 
223 164 F. Supp.3d 488 (S.D.N.Y. 2016). 
224 Agility Public Whsg. v. DOD, 2017 WL 1214424 (D.D.C. March 30, 2017).    
225 U.S. v. Capitol Supply, 2017 WL 1422364, at *10 (D.D.C. April 19, 2017)(‘by its express terms” Rule 

37(e) does not govern the instant spoliation motions). 
226 CAT3 v. Black Lineage, supra, 164 F. Supp. 3d 488 (S.D.N.Y. Jan. 12, 2016)(courts may not enter an 

adverse inference or “dismiss a case for a sanction for merely negligent destruction of evidence” under 

those circumstances).  See also James C. Francis IV & Eric P. Mandel, Limits on Limiting Inherent 

Authority, 17 SEDONA CONF. J. 613, 662 (2016)(the limitation of sanctions resulting from specific intent to 

deprive “is not a gap” to be filled by the exercise of inherent of inherent authority). 
227 In re Bridge Construction Services, 185 f. Supp.3d 459 (S.D.N.Y. May 121, 2016)(Koeltl, J.). 
228 __ U.S. __, 136 S. Ct. 1885, 1892 (2016).    
229 Snider v. Danfoss, LLC, supra, at n. 8 (N.D. Ill. July 12, 2017)(recommending that motion seeking 

sanctions under inherent authority be denied). 
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Construing negligent spoliation of ESI in opposition to the “mooring” of doctrine 

in Rule 37(e) would make a mockery of the intent of the Rule and should not occur.230 

 

Gap Filling 
 

The Supreme Court in Chambers v. NASCO has famously refused to rule out 

dealing with litigation abuse under its inherent powers if an otherwise applicable rule is 

“not up to the task.231    In GN Netcom v. Plantronics, where a court levied a “punitive” 

monetary sanction” of $3M as an “additional” component of monetary sanctions under 

Rule 37(e)(1)232 the court may have been acting under its inherent authority as to the $3M 

punitive fine.233   

 

Regardless of the intent of the Court, however, the Supreme Court recently affirmed 

that in awarding monetary sanctions against a party that acts in bad faith, a court utilizing 

civil procedures is limited to an amount which is compensatory, rather than punitive.234   

While the Supreme Court decision did not involve spoliation and the form of the monetary 

sanctions was attorney fees, the underlying principle may mitigate against a blanket amount 

such as GN Netcom. 

 

Similarly, in Shaffer v. Gaither (“Shaffer II”),235 a court implied that if the conduct 

had “rise[en] to the level” that [was] utterly inconsistent with the orderly administration of 

justice or undermine[d] the integrity of the process” (it didn’t), it could have dismissed the 

case even if the party had not acted with an intent to deprive.236  

 

Conflicting Civil Rules 

 
The Committee Note is silent as to whether other subsections of Rule 37 are 

“foreclosed” from use by Rule 37(e) if both apply to the underlying conduct.   Rule 37(b), 

for example, does not typically require a showing of “bad faith” or an “intent to deprive.”237   

In Matthew Enterprise v. Chrysler, the court refused to utilize Rule 37(b) authority for 

                                                 
230  Cf. Yates v. United States, 135 S.Ct. 1074, 1079 (2015)(refusing to apply the ban under 18 U.S.C. § 

1519 on destruction “with the intent to impede” to tangible objects without acknowledging its mooring in 

the regulation of recording or preserving information). 
231 501 U.S. 32, 50 (1991). 
232 2016 WL 3792833, at *13 (D. Del. July 12, 2016).   
233 It is possible to read the Opinion as not resting on curing prejudice (since it did so separately) under 

(e)(1) nor is the $3M the functional equivalent of a case-dispositive measure under (e)(2) (the case involves 

two large entities and is scheduled for trial in October, 2017).  Compare Official Comm. of Unsecured 

Creditors, 2015 WL 5027899, at n. 25 (E.D.N.Y. Aug. 25, 2015)(raising issue of whether “punitive 

monetary sanctions” should also be levied in case whether “sufficient relief” already is provided by adverse 

inference). 
234 Goodyear Tire & Rubber Co. v. Haeger, 127 S.Ct. 1178 (2017)(requiring a casual link between the 

party’s misconduct and the legal fees paid by the innocent party). 
235 Shaffer v. Gaither (“Shaffer I”), 2016 WL 6594126 (W.D. N.C. Sept. 1, 2016). 
236 Shaffer v. Gaither (“Shaffer II”), 2016 WL 7331561, at *1-2 (W.D. N.C. Dec. 12, 2016). 
237 See, e.g., First Financial Security v. Freedom Equity Group, 2016 WL 5870218, at *6 (N.D. Cal. Oct. 7, 

2016)(a court does not need to find bad faith before it issues an adverse inference instruction as a sanction 

under FRCP 37(b)(2)). 
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missing ESI because the issue is “spoliation and not compliance with” the court’s order on 

a motion to compel.238   In Johnson v. City of Bastrop, a case primarily involving 

allegations of violation of Rule 26(g), the court found that any relief under Rule 37(e) 

would be “duplicative and redundant” and, in any event, there was no evidence of prejudice 

or that the non-moving party had acted with an intent to deprive.239 

 

A number of courts have routinely used Rule 37(a) or other subsections of Rule 37 

to justify the imposition of attorney’s fees and costs for failures to preserve without 

discussing or implying that Rule 37(e) had a preclusive impact.   They also use their 

inherent powers, which would seem to be, but has not been, seen as a barrier to their use 

even when Rule 37(e) applies.   See discussion at “Attorney’s Fees and Costs,” supra.   

 

  

                                                 
238 2016 WL 2957133 (N.D. Cal. May 23, 2016). 
239 2017 WL 3381340, at n. 6 & 7 (W.D. La. Aug. 3, 2017)(declining pro se motions for contempt and 

sanctions). 
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Appendix (Circuit Acknowledgment of Rule 37(e)) 
 

 

Circuit Accepted? Citation/Type of ESI/Holding 
1st Unknown  

2nd Yes  Mazzei v. the Money Store, 656 Fed. Appx. 558 (2nd Cir. 

2016)(databases)(current Rule 37(e) requires finding of 

intent to deprive to give  adverse inference instruction). 

3rd Yes Archer v. York School District, __ Fed. Appx. __, 2017 

WL 4279652 (3rd Cir. Sept. 27, 2017)(post-employment 

deletion of email account). 

4th Ignored Integrated Direct Mktg. v. May, 690 Fed. Appx. 822 (4th 

Cir. 2017)(deletion of files on hard drive); but see Jenkins 

v. Woody, 207 WL 362475 (E.D. Va. Jan. 21, 2017)(the 

Rule significantly limits a courts discretion). 

5th Ignored Timms v. LZM, 657 Fed. Appx. 228 (5th Cir. July  

2016)(texts). 

6th Yes Applebaum v. Target, 831 F.3d 740 (6th Cir. 2016)(Sutton, 

J.)(electronic records)(a showing of negligence or gross 

negligence does not justify adverse inferences). 

7th Ignored Lewis v. McLean, __F.3d __, 2017 WL 3097864 (7th Cir. 

July 21, 2017)(surveillance video); but see Martinenz v. 

City of Chicago, 2016 WL 3538823 (N.D. Ill. 2016)(Dow, 

J.) (impact of Rule 37(e) on Circuit law dealing with 

adverse inferences not yet been addressed). 

8th Unknown  

9th  Yes Roadrunner Trans. v. Tarwater, 642 Fed. Appx. 759 (9th 

Cir. Mar. 2016)(emails)(if Rule 37(e) had applied, 

dismissal appropriate since party acted with intent to 

deprive). 

10th Yes  Helget v. City of Hays, 844 F.3d 1216 (10th Cir. 2017 

(internet-usage and email) (if applicable [spoliation claim 

forfeited] Rule 37(e) provides “further” guidance for 

failure to preserve). 

11th Unknown See Marshall v. Dentfirst, 313 F.R.D. 691, 695 (N.D. Ga. 

March 24, 2016)(Rule 37(e) considerations substantially 

similar to 11th Cir. Case law). 

D.C Unknown See Nunnally v. D.C., 243 F. Supp.3d 55, n. 10 (D.D.C. 

March 22, 2017 (acknowledging that Rule 37(e) 

forecloses reliance on inherent power but applying it 

nonetheless). 

Fed. Yes Regenereon Pharm. v. Merus, ___F.3d __ (2017), 2017 

WL 3184400, at n.7 (Fed. Cir. July 27, 2017)(supersedes 

Residential Funding in part).  

 


