
RULE 30(b)(6) SUBCOMMITTEE REPORT

At the Committee's November, 2016, meeting, the Rule 30(b)(6)
Subcommittee introduced some 16 different issues it had identified
during preliminary discussions as possible methods of dealing with
reported problems encountered in practice under the rule.  The
agenda materials for that meeting (included for reference in this
agenda book) also included rather detailed workups of possible
rule-amendment approaches to many of these 16 issues.  As of that
time, the Subcommittee had been able to examine in detail only a
few of these potential issues, and it was not in a position to
recommend serious attention to any of them for possible rule
amendments.  Instead, the November agenda memo identified several
issues for further research.

Thanks to support from the Rules Committee Support Office,
that initial research has been done.  See the research memorandum
from Lauren Gailey and Derek Webb, included in this agenda book. 
As reported there, "Rule 30(b)(6) seems to have become a flash
point for litigation, having been cited in more than 8,000
decisions."  In summary, that research shows:

(1)  Literature on Rule 30(b)(6) generally speaks approvingly
of the rule, and focuses not on criticizing its provisions but
instead on "practice pointers" for using it.

(2)  Although many districts have local rules that apply
generally to depositions (specifying a minimum notice period,
for example), only two (D.S.C. & D. Wyo.) have local rules
that focus specifically on 30(b)(6) depositions.

(3)  All states have provisions parallel to Rule 30(b)(6). 
Some state rules include a general time frame for the
organization to designate its witnesses.  New York introduced
a more detailed provision for its Commercial Division in 2015,
with time limits and designation requirements.

(4)  Regarding the question whether statements by
Rule 30(b)(6) witnesses are "judicial admissions," the strong
majority rule is that they are not.  But there is a minority
view, and due to the importance of this question, the issue is
"extensively litigated."

Meanwhile, a presentation was made to the Standing Committee
at its January, 2017, meeting about the initial work done by the
Subcommittee, and the same agenda memo submitted to this Committee
was included in the Standing Committee's agenda book.  Members of
the Standing Committee did not report encountering serious problems
with Rule 30(b)(6) practice.  One of them, who reported reading
carefully through the entire list of rule sketches, expressed the
view that the "case management" provisions at the end seemed the
most promising approach.
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Armed with this information, the Subcommittee held a
conference call on Feb. 13, 2017, and began by considering the case
management approach, and then asking what more might be needed in
the rules to respond to concerns about Rule 30(b)(6).  Notes of
that call are in this agenda book.

There was strong support from some members of the Subcommittee
for the view that more is necessary to solve the Rule 30(b)(6)
problems than merely adding them to the Rule 26(f) discovery plan
discussion and to the Rule 16 supervision responsibilities of the
judge.  Also during the call (and afterwards) members of the
Subcommittee identified additional issues or variations of
approaches that might hold promise as rule amendments.

After that call, members of the Subcommittee were invited to
suggest an initial hierarchy of issues that deserve serious
consideration as possible subjects for rule amendments. 
Judge Ericksen circulated a "ballot" memorandum to summarize the
existing options, and all members of the Subcommittee provided
input on the ranking of possible rule amendment issues.  Based on
these exchanges, the Reporter attempted to devise a ranking of
issues that seemed to reflect the level of support within the
Subcommittee.  But all these views are somewhat tentative, and the
Reporter's tentative ranking has not been the subject of further
Subcommittee discussion.

Instead, the Subcommittee hopes to elicit reactions and ideas
from the other members of the Committee during the April, 2017,
meeting.  Below, brief descriptions of the possible rule-amendment
issues are provided (rather than attempting the detail of the rule
sketches included in the November agenda memo).  These brief
descriptions are presented in a graduated way -- those seemingly
regarded as more promising or important are presented as receiving
higher "grades" than those regarded as less promising.  It should
be emphasized that the Subcommittee has not endorsed this ranking,
and that it is here used as a device to assist the Subcommittee in
making choices in the future.

One more point should be made by way of introduction.  The
Subcommittee has received some input already from bar groups.  In
December, 2016, the Lawyers for Civil Justice submitted a
memorandum offering comments about Rule 30(b)(6) practice (16-CV-
K).  More recently, the National Employment Lawyers Association
submitted a letter offering its views about the rule.  Both these
submissions are in the agenda book.  It would be fair to say that
they diverge on some topics.

In addition, several members of the Subcommittee will
participate in a panel discussing the rule during the Lawyers for
Civil Justice Membership Meeting in Washington, D.C. on May 5. 
Meanwhile, several Subcommittee members are informally seeking
reactions about practice under the rule from their professional
contacts.  So the Subcommittee is likely to get at least some
additional insights from outside the Committee in the near future. 
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It may be, also, that further legal research would be fruitful.

For present purposes, however, the desired focus for the April
meeting is on how to prioritize as the Subcommittee moves forward.

Initial Orientation

Before turning to the presentation of the issues under
discussion, it seems worthwhile to pause for a background
introduction.  The Rule 30(b)(6) option was introduced in the 1970
amendment package as a way to deal with "bandying," an avoidance
behavior reportedly used by some organizational litigants to make
it more difficult for their litigation opponents to identify
persons with knowledge and nail down organizational information. 
In that sense, it was a piece of a much broader package of
amendments that broadened discovery in a variety of ways.  It is
worth keeping in mind that the rule was adopted to solve a
particular problem, and was not envisioned as an all-purpose method
of extracting every last piece of information from organizations. 
But it is also important to appreciate that bandying presented a
formidable obstacle to legitimate efforts to obtain important
information from organizations.

In retrospect, we can see that 1970 was a high water point for
broad discovery.  Since then, many things have changed.  Numerical
and durational limits have been placed on depositions generally,
and numerical limitations have been placed on interrogatories. 
Proportionality has been moved up in Rule 26(b)(1) alongside
relevancy.  Special rule provisions have been added to deal with
the vexing problems of discovery of electronically stored
information.  Additionally, the advent of extensive use of digital
media has meant that the volume of potentially discoverable
information has expanded geometrically.

Introduced in 1993, initial disclosure under Rule 26(a)(1)
sought to sidestep many of the most burdensome aspects of formal
discovery.    At least some of what Rule 30(b)(6) seeks to elicit
-- the identity of individuals with knowledge and the whereabouts
of material subject to discovery under Rule 34 -- might suitably be
within this initial disclosure effort.  Indeed, a provision
formerly included in Rule 26(b)(1) (explicitly authorizing
discovery about "the existence, description, nature, custody,
condition, and location of any documents or other tangible things
and the identity and location of persons who know of any
discoverable matter") was removed in 2015 on the ground that the
propriety of such discovery was so ingrained that it need no longer
be explicitly mentioned in the rule.

Altogether, is may be remarkable that Rule 30(b)(6) has not
been significantly modified since it was adopted in 1970.  Of
course, it is subject to the general discovery limitations that
have been introduced since then, but it might also be viewed as
something of a potential "end run" around some of them.  So one
approach to the rule is to appreciate that it can be a critical
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method of early discovery of essential information but also that it
could be used in a manner that is overreaching.

Particularly since the 2015 discovery amendments, one could
say that the right way to resolve the possible tension between
necessary discovery and overreaching burdens is good faith
cooperation in handling 30(b)(6) practice.  That is an aspiration
of the 2015 amendment to Rule 1.  It might be that the 2015
amendments -- though in no way specifically targeting Rule 30(b)(6)
practice -- will promote more efficient use of this device.  But it
is also true that complaints about overreaching use of this rule
have repeatedly been brought to the Committee's attention,
suggesting a need to take the concerns seriously.

Against that background, the Subcommittee invites reactions
from the full Committee on whether and how to evaluate possible
rule changes.

Reporter's "Ranking" of Issues

The Subcommittee has discussed and corresponded about choosing
the most promising topics for study.  But it has not reached a
consensus.  So the "ranking" below is the Reporter's effort to
provide a starting point for further discussion.  The goal
presently is to revise and improve on this starting point.  It
should be emphasized again that the Subcommittee has not concluded
that any rule change is necessary, but it is convinced that ranking
possible rule changes is a useful triage effort on which the full
Committee can assist.

The goal, in some ways, is to have an A list and a B list,
with the A list being the more promising ideas.  At least at
present, the A list has three subparts.  A primary goal for the
April meeting will be to winnow the current list.  Put differently,
the question is:  Which items in the "A" category can be moved to
the "B" category?  Of course, additional ideas are welcome, as are
suggestions that items presently on the "B" list be moved to the
"A" list.

Should certain topics appear to justify serious study as
potential amendments, the Subcommittee will need to analyze them in
greater detail, as suggested by the ideas sketched in the agenda
memo for the November meeting.  That agenda memo is included in
this agenda book as an illustration of the sorts of subsidiary
issues that likely would emerge for pursuing various specific
amendment ideas.

A+

Case management recognition:  Rule 26(f) already directs the
parties to confer and deliver to the court their discovery plan. 
It specifies some things that should be in the plan but does not
refer specifically to 30(b)(6) depositions.  Specific reference to
Rule 30(b)(6) might be added to both Rule 26(f) and Rule 16(b) or
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(c).

A

Judicial admissions:  Although the majority rule is that
statements during a 30(b)(6) deposition are not binding judicial
admissions, there is arguably some disagreement in the cases about
this issue, and the worry it introduces may fuel relatively
obstructive behavior.  Note that Fed. R. Evid. 801(b)(2)(C) should
be sufficient to overcome any hearsay objection to admission of
statements made in such a deposition against the organization that
designated the witness to speak on its behalf.

Supplementation required:  In general, Rule 26(e) does not
require supplementation of deposition testimony.  But Rule 26(e)(2)
directs that the deposition of an expert witness who is required to
provide a report (a specially retained expert) must be
supplemented.  A similar provision could be added for 30(b)(6)
deponents, perhaps specifying that the supplementation must be done
in writing and providing a ground for re-opening the deposition to
explore the supplemental information.

Contention questions:  Contention interrogatories are allowed,
but given the concern about bandying that lies behind
Rule 30(b)(6), it is odd that contention questions would crop up
under that rule.  Such questions seem to stray far from efforts to
identify people with knowledge and the location of documents.  The
rule could say such questioning is not allowed.

Objections:  An explicit provision about objections could be
added to the rule.  One thing that might be included would be a
requirement like the one now in Rule 34(b) that objections be
specific.  If making an objection excused the duty to comply absent
court order, a rule could (also like Rule 34(b)) direct that the
objecting party specify what it will provide despite the objection.

Durational limitations:  Rule 30 has general limitations on
number and duration of depositions, but they are not keyed to
30(b)(6) depositions.  Those depositions can complicate the
application of the general rules because (a) multiple individuals
may be designated by the organization, and (b) those individuals
may also be subject to individual depositions in which they are not
speaking for the organization.  The Committee Notes accompanying
those general limitations discuss the way such limitations should
apply in the 30(b)(6) context (stating that one day should be
allowed for each person designated, and that the 30(b)(6)
deposition counts as one of the ten for the limit on number of
depositions no matter how people are designated to testify) but
those statements in Committee Notes are not rules and those
prescriptions may not be right.

Advisory Committee on Civil Rules | April 25–26, 2017 Page 243 of 512



A-

Providing exhibits in advance:  The rule could invite or
require that parties provide the witness with the exhibits to be
used in advance of the deposition.  Making this a requirement might
prompt the designation of an avalanche of potential exhibits and/or
invite obstruction when something not provided in advance is used
in the deposition.  But this technique could also focus the
responding party in a way that is better than the current listing
of matters for examination.

Notice requirements:  Rule 30 does not have a minimum notice
period for depositions.  Some districts do have such a limitation
in their local rules for all depositions, including 30(b)(6)
depositions.  30(b)(6) depositions are the only ones for which a
party is required to prepare the witness.  That may be a special
reason for a minimum notice period.  One could specify that the
notice must be given XX days before the date set for the
deposition.  If objections are added to the rule, it could also
require such objections be made more than YY days before the
deposition.

Forbidding questioning beyond the matters specified:  Such a
provision could resolve existing disputes about whether questions
may go beyond the list of matters in the notice, though falling
within the scope of discovery for the case.  This concern might
ease if the judicial admissions issue (on the A list) were
resolved.  Alternatively, the rule could provide that questioning
beyond the listed topics is an "individual" deposition and counts
as a separate deposition for purposes of the ten-deposition limit.

"Substituting" interrogatories:  Regarding basic background
information, one could authorize the use of "substituting"
interrogatories that would not count against the maximum of 25
authorized under Rule 33.  Alternatively, perhaps the rule could
specify that, after notice, the parties could (should) confer about
the possibility that written questions and answers be used (at
least for certain matters) in place of a live deposition.

Rule 31 alternative:  Rule 31 might be invoked as a "middle
ground" between a free form Rule 30 deposition and a Rule 33
interrogatory.  Alternatively this might be folded into the case
management alternative -- the parties and the court should consider
whether this method would be more efficient.

B

Requiring advance notice of identity of witness or witnesses: 
The rule could direct that the organization give advance notice of
the identity of the person or persons who will be testifying.  Such
advance notice may generally occur already, and might instead be
noted in regard to case management provisions added to Rules 26(f)
and 16(b) or (c).  That might also call for specifying how long in
advance this notice is due, which might make a minimum notice
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period for the deposition important.

Second deposition of organization:  A rule could provide that
the ordinary limitation on number of depositions of a witness does
not preclude a second deposition of the organization on different
topics.

Limiting to parties:  If 30(b)(6) depositions are singularly
burdensome, they might be available only as to parties.  But
nonparties need not answer interrogatories, and need not worry
about the judicial admissions concern.

Identifying documents reviewed in preparing the list of
matters in the notice:  Alternatively or additionally, the party
serving the notice might be required to identify documents reviewed
in developing the list of topics in the notice.

Expanding initial disclosure:  Given the basic nature of much
information that may be sought through 30(b)(6) depositions, one
might add requirements to Rule 26(a)(1) addressing the information
that would otherwise require formal discovery.

Forbidding "duplication":  The rule might provide that, once
a matter has been covered in a 30(b)(6) deposition, it may not be
further pursued using other discovery.  But in general one is
allowed to ask Witness B about topics also explored with Witness A.

Requiring specificity or limiting number of matters included
in notice:  The rule now requires "reasonable particularity" of
matters in the notice.  Perhaps a better phrase could be found to
deal with the problem of poorly defined matters in a notice. 
Alternatively, perhaps a numerical limit on the list could be
added.  But that might prompt the use of more general terms in the
notice.

Adding a specific reference to 30(b)(6) in Rule 37(d): 
Rule 37(d)(1)(A)(i) now provides that failure of a 30(b)(6)
deponent to appear for a deposition is sufficient to support
immediate Rule 37(b) sanctions without the need for a court order
to appear.  That could be expanded to include failure of a party to
prepare a 30(b)(6) witness adequately.

Adding a specific reference to 30(b)(6) to Rule 37(c)(1): 
Failure to prepare a 30(b)(6) witness adequately might be
explicitly identified as a basis for excluding evidence such as
contrary testimony.  This may be what the "judicial admission"
cases really involve.

* * * * *

No doubt there are additional amendments that might be
considered, and this list is not intended to preclude consideration
of such additional amendment ideas.  But it should provide a
starting point for discussing the ranking of amendment ideas.
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