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Senior Vice President,
Associate General Counsel
and Director of Litigation

February 10, 2014

Via Electronic Submission and U.S . Mail
Advisory Committee on Civil Rules
Committee on Rules of Practice and Procedure
Administrative Office ofthe United States Courts
One Columbus Circle, NE
Suite 7-240
Washington, DC 20544
Re:

Comments on Proposed Amendments to Federal Rules of Civil Procedure

Dear Committee Members:
On behalf of The Hartford Financial Services Group, Inc. and its affiliates ("The Hartford"),
I thank you for the invitation to comment on the Advisory Committee on Civil Rules' proposed
changes to the Federal Rules of Civil Procedure. The Hartford commends the Committee on its
important work and the clear innovations in its proposed amendments to the Rules, which - if
adopted - would retrain the focus of federal civil discovery towards cooperation, proportionality
and clarity.
The Hartford is a diversified financial services and insurance company. It has been in business
for more than 200 years and is among the nation ' s leading providers of property and casualty and
group benefits insurance. Given the nature and reach of its business, The Hartford has a national
litigation footprint : at any given time, The Hartford is involved in thousands of lawsuits, either as
a party or in connection with the defense of its insurance policyholders.
The preservation and production of stored information that is either irrelevant or, at best,
tangentially related to the just resolution oflitigated disputes pose enormous financial burdens.
The Hartford alone spends millions of dollars every year preserving and producing documents
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that never find their way into a courtroom and play no part in the ultimate outcome of any
lawsuit. These substantial costs skew heavily against corporate defendants and are borne
ultimately by customers and clients of those defendants. The judicial system likewise pays a toll.
The preserve-and-protect attitude that currently is employed by many federal courts with respect
to anything that might, potentially, have something to do with any issue in a case leads to
sideshow disputes requiring judicial attention and lengthens substantially the time between the
filing of a complaint and final disposition of the matter.
We disagree with those who have suggested that far-ranging discovery leads to fairer litigation
outcomes. It is ironic that the accused in the federal criminal justice system - in which life and
liberty are at stake - has access to discovery mechanisms that are, in many ways, more limited,
yet outcomes there rarely are decried as unfair on that basis. In our experience, for every civil
matter in which the casting of a wide discovery net has uncovered evidence that contributed
meaningfully to the determination of the merits, there are hundreds in which the reams of paper
and data collected cost much but contributed little or nothing.
In our view, the Committee's proposed amendments are important steps on the road to fair and
proportionate standards in governing parties ' conduct in anticipation of, and during, civil
litigation. They reflect a necessary and cautious systemic balance of the societal costs and
benefits of discovery processes. The amendments would provide all litigants with the necessary
security to orient their preservation practices to the merits of potential and actual litigation. Of
equal importance, the amended Rules would provide a new template for state courts to improve
their own discovery rules, in the same manner that the 2006 amendments to the Rules prompted
forward-looking states to do.
The Committee' s proposed amendments reinforce the duty for all sides to act cooperatively
in litigation. Accordingly, The Hartford supports the Committee's proposed modification of
Rule I, as an appropriate cooperation-oriented capstone for the accompanying amendments.
Similarly, we see the proposed modified numerical defaults in proposed Rules 30, 31 , 33 and 36
as changes that would, in the vast majority of cases, better focus the parties ' efforts on the
efficient use of discovery mechanisms and minimize the tactical use of discovery for its own
sake. As is the case now, courts could grant relief from these defaults where broader discovery
is justified by the nature and scope of the issues in specific cases.
In the balance of this letter, The Hartford will provide specific views as to the Committee' s
proposed changes to Rules 26 and 3 7.

The Hartford's Comments on Rule 26
If adopted, the Committee's amendments to Rule 26 would provide vitally important process
improvements for federal civil litigation. The Hartford supports all of the Committee' s
proposals.
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Rule 26(b)(l)
The Hartford supports the proposed amendment to Rule 26(b)(1), which would codify the
concept of proportionality within the definition of discoverable information. This would be a
significant improvement over the status quo. Coupled with the deletion of the often-misread
"reasonably calculated to lead" provision present in the current form of the Rule, a modified
Rule 26(b )( 1) would further the efficient administration of justice, in two material respects.
First, in requiring proportionality to be part and parcel of a party's responsibility in propounding
discovery - rather than relegating the proportionality analysis to the recipient party's arguments
in defense of overbroad requests, as a protective measure imposed only after motion practice modified Rule 26(b )(I) would foster an early self-assessment of a party ' s own merits-based
needs, rather than deferring that important step for later judicial enforcement. In sum, the
interpretative framework would shift to make proportionality aprimafacie common objective of
the litigants, and not simply a last-ditch defense to production.
Second, the proposed amendment eliminates language that has, in our view, promoted an
unwarranted and inefficient expansion of discoverability, untethered in practical terms from the
merits of a case. At its most open-ended, the definition of discoverability is read to encompass
general salience to the subject matter of litigation, not simply material of potential relevance to
claims and defenses in the particular case. See, e.g. , Teichgreiber v. Memorial Union Corp., 932
F.Supp. 1263, 1265 (D. Kan. 1996). The definitional dilution has led corporate litigants to
preserve well beyond the likely and/or plausible metes and bounds of information that might
actually inform the merits of litigation. By bringing the inquiry back to materiality and
proportionality, the modified Rule would further the interests of efficient procedure and
substantial justice.

Rule 26(c)
The Hartford supports the Committee' s proposed amendment to Rule 26(c), which would permit
courts to allocate production expenses between the parties in issuing a protective order. The
proposed amendment to Rule 26(c) would fortify the improvements in Rule 26(b)(l), by making
a matter of earlier mutual concern the potential for cost-shifting to make discovery burdens
equitable. Again, by proposing to front-load what has until now been a defense to overbroad and
costly discovery, the Committee vindicates the broader objective of cooperation and
reasonableness at all stages of discovery. Specifically, The Hartford believes that a propounding
party' s willingness to be saddled with all or part of the costs of compliance with its own
discovery requests will act as an early materiality check in the process, and one well-placed to
minimize the use of overbroad discovery as a leveraging tactic.
As is the case with the proposed amendments to Rule 26( d) and (f), Rule 26( c) as amended
would hasten the reckoning point for what a case in fact puts into play substantively, and how
that resonates in terms of the parties' discovery burdens and obligations. The Committee's
proposals provide standards that are clearer and more predictable in application than the current
standards, and therefore promote the interests of substantial justice while minimizing the
unnecessary costs borne by litigants.
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The Hartford's Comments on Rule 37
As noted below, The Hartford broadly supports the direction embodied in the Committee's
proposed amendments to Rule 37, which would provide a clearer and more reasonable standard
for assessing the risk of, and presence of, sanctionable conduct. The Hartford submits, however,
that the Committee should strongly consider the alternative construction of Rule 37 proposed by
the Sedona Conference in its submission to the Committee, namely to consolidate the curative
and sanctions provisions of Rule 37, and allow sanctions only in cases where (a) the party
against whom sanctions are sought did not act in good faith in the preservation of relevant
information; (b) relevant information was lost; (c) no alternative sources exist for recovering the
lost information; (d) the party seeking sanctions was materially prejudiced in its ability to prove
or respond to the claims and defenses in the case; and (e) the sanctions motion was timely
brought. (Sedona Conference Letter, November 26, 2013 at 14-15.) As the Committee is aware,
the Sedona Conference is a broad coalition of judges and attorneys from all segments of the bar
working to improve the law. Sedona' s core principles of cooperation and proportionality already
resonate in the Committee' s proposed amendments. We note that several of the Sedona
Conference indicia are present in the proposed amendments to Rule 3 7, but the proposal to use a
unitary test to redress discovery issues is preferable to continuing the dual architecture of
curative measures and sanctions. Courts should have a clear mandate to cure real issues, and
punish only in cases when culpable conduct amounting to bad faith is shown.
The Hartford provides the following responses to the Committee's specific questions.

Should Rule 37(e) be limited to sanctions for the loss of ESI?
As noted above, The Hartford believes that a unitary standard is the most appropriate
architecture for the Rules going forward, and therefore supports the elimination of current
Rule 37(e)'s limitations to electronically stored information (ESI). We see no distinction
between paper and electronic documents when it comes to defining core preservation
obligations. The duties and costs may differ in degree, but not type. Eliminating the ESI-only
limitation from the Rule will make for more efficient judicial policing of discovery, with
minimal real-world consequences. There would be very little reason to perpetuate two distinct
behavioral paths for handling information which differ only because of the format of the
information at issue. It is in keeping with"the Committee' s forward-looking choices elsewhere in
the proposed rules to do away with this latent ambiguity.

Should Rule 37(b)(l)(B)(ii) be retained in the rule?
The Hartford believes that the proposed exception for "irreparable deprivation" creates the
potential for confusion and should be removed from the final Rule. It would codify a specific
application of an existing general rule that already adequately serves the policing purpose.
Destruction of material of direct salience to a matter already gives rise to a full range of judicial
corrective measures. See, e.g , Allstate Texas Lloyd's v. McKinney, 2013 WL 3873256 (S.D.
Tex. July 24, 2013); see also the very useful discussion ofthis issue by the Lawyers for Civil
Justice in its August 30, 2013 Comment. Including both the general rule and what amounts to a
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specific re-application of the same rule within a subsection risks the creation of second-channel,
collateral disputes over whether the same predicate conduct meets two different standards, each
providing the same essential range of judicial response. It would be far more consistent with the
overall, salutary effect of the proposed amendments to eliminate such a redundancy from the
Rules.
Should the provisions of Rule 37(e)(2) be retained in the rule?
The Hartford believes that the non-exhaustive list of enumerated factors in proposed
Rule 37(e)(2) is unnecessary and risks creating uncertainty in application if retained in the body
of the Rule. The factors are not sufficient to determine whether in fact the Rule is violated, and
several yield answers that do not contribute to that fundamental analysis. The remainder of
Rule 37(e) as currently proposed defines the scope of a court's inquiry, and the recitation of
additional illustrative factors would thwart clarity and certainty of application. We would not
oppose the inclusion of these factors in a Note accompanying the Rule to the extent the
subsidiary role of the factors is made clear, such that disputes focus on the application of the
Rule itself.
Should there be an additional definition of "substantial prejudice" under
Rule 37(e)(l)(B)(i)?
The Hartford supports the inclusion of an additional definition of substantial prejudice here,
particularly one which specifically ties the definition to the proposed modifications to Rule 26's
definition of discoverability. As is the case there, the materiality to claims and defenses in the
case is and should be the touchstone by which a party can show the type of substantial prejudice
supporting the imposition of discovery sanctions. Adding the language is an important step to
making the discovery-related subset of Rules intemperate consistently, and to enabling the
development of clear and consistent judicial treatment going forward.
Should there be an additional definition of willfulness or bad faith under
Rule 37(e)(l)(B)(i)?
The Hartford believes that the use of a "willfulness or bad faith" standard for sanctions risks
creating uncertainty in judicial application. We would therefore recommend clarifying the
willfulness prong in the manner outlined by the Sedona Conference in its comments. One other
way of achieving that end, as other commenters have suggested, is to change the disjunctive "or"
in the current proposal to the conjunctive "and." This step would prevent the complication of
uncertainty regarding situations where automated processes engage to dispose of material,
despite the best intentions of the custodial party. This precise situation has been characterized,
wrongly in The Hartford' s view, as one of "willful" conduct under Rule 37. See Sekisui
American Corp. v. Hart, 2013 WL 4116322 (S.D.N.Y. Aug. 15, 2013). Enshrining willfulness in
the Rule as a stand-alone test (as the disjunctive "or" formulation would do) risks leaving open
the possibility of punishment for non-culpable behavior.
As noted above, The Hartford supports the omission of"willfulness" from the definition entirely,
so that the sanctions analysis focuses on determining whether a party exhibited bad faith in its
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discovery conduct. In addition to affording a simpler, unitary enforcement standard, we believe
this omission would eliminate what otherwise would be either a redundancy or a standard that
inappropriately risks punishment for non-culpable conduct. The theoretical gap between
willfulness and bad faith is exceedingly small and might be adequately addressed by a Note
explaining that the amended rule is intended to punish bad faith conduct which ordinarily
involves willfulness. That might best ensure punishment for culpable acts without creating the
risk of multiple standards giving rise to punishment for non-culpable conduct.

**********
The Hartford thanks you again for the opportunity to comment on the proposed amendments to
the Rules, and applauds the Committee for its work to improve our federal civil litigation system.
Very truly yours

