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WASHINGTON,

DC 20510

January 8, 20114
Honorable Jeffrey S. Sutton
Chair, Standing Committee on Rules of Practice and Procedure
540 Potter Stewart U.S. Courthouse
100 East Fifth Street
Cincinnati, Ohio 45202
Honorable David G. Campbell
Chair, Advisory Committee on Federal Rules of Civil Procedure
Sandra Day O'Connor U.S. Courthouse, Ste. 623
401 West Washington Street, SPC 58
Phoenix, AZ 85003-2156
Honorable Members of the Standing Committee on Rules of Practice and Procedure (via
electronic delivery)
Dear Judge Sutton, Judge Campbell, and Honorable Members of the Standing Committee:
As United States Senators who are Members of the Senate Judiciary Committee, we write to urge
the Committee to reconsider the proposed changes to the Federal Rules of Civil Procedure that
would limit the scope of discovery and alter presumptive limits on discovery devices under Rules
26, 30, 31, 33, and 36 ("Discovery Proposals"). If adopted, we are concerned that these
proposals would institute wholesale revisions to address a problem of discovery abuses in a small
proportion of civil disputes. Together, they risk shutting the courthouse door to many
meritorious plaintiffs, while we fear that they are by no means certain to curb discovery excesses
and abuses that plague some high stakes, complex, or contentious litigation.
On November 5, 2013, the U.S. Senate Judiciary Subcommittee on Bankruptcy and the Courts
held a hearing on the Discovery Proposals, entitled "Changing the Rules: Will Limiting the
Scope of Civil Discovery Diminish Accountability and Leave Americans Without Access to
Justice?" At this hearing, we heard from experts in the field of civil procedure and civil rights:
Professor Arthur Miller, University Professor at the New York University School of Law; Ms.
Sherrilyn Ifill, President and Director-Counsel of the NAACP-LDF; and Andrew Pincus, Partner
at Mayer Brown, LLP. Together, we asked them to explore four questions:
1.
2.
3.
4.

What problems are the Advisory Committee's proposed reforms attempting to solve?
How effectively will the proposed reforms address those problems?
Are the reforms likely to have significant collateral effects?
If collateral costs are likely, are there other, more promising solutions?

As you reevaluate the Discovery Proposals during this public comment period, we ask that you
also consider the lessons learned during the Judiciary Subcommittee's hearing.
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I.

What Problems are the Advisory Committee's Proposed Reforms Attempting to
Solve?

According to the Advisory Committee's May 8, 2013 Report to the Standing Committee, the
Discovery Proposals are designed to address a "worrisome number of cases, particularly those
that are complex, involve high stakes, and generate particularly contentious adversary behavior"
in which "discovery runs out of proportion" to the needs of the case. At the same time, the
Advisory Committee notes that "[i]n most cases discovery ... is accomplished in reasonable
proportion to the realistic needs of the case."
We have no doubt that discovery abuses exist and contribute to excessive litigation costs when
they occur. We are concerned, however, that without study into when and why discovery abuses
do occur, an effective solution will remain illusive. According to Mr. Pincus, "the entire justice
system would benefit greatly from a lot more empirical data" regarding judges' enforcement of
the rules and the degree to which the current rules are effective and fair in the way that they
operate. While comprehensive FJC research supports the proposition that discovery abuses are
not a problem in the broad run of litigation, the evidence of systemic discovery abuses "are
impressionistic or anecdotal" according to Professor Miller, and echoed by Mr. Pincus.
Anecdotes and impressionistic studies form an unreliable basis for reform. They may suggest an
area for further study, but alone they are subject to misunderstanding and misinterpretation.
Indeed, the last decades, which proponents of reform cite as being characterized by increasing
costs and abuse, have also seen the exponential growth in size of corporate structures and profits.
Since one would expect discovery to vary in proportion to the stakes of the litigation, the mere
growth of discovery costs over this time is insufficient to demonstrate a systemic problem in
need of systemic reform.
II. How Effectively will the Proposed Reforms Address Those Problems?
Although the Discovery Proposals would benefit from additional data and analysis to more
clearly define the problem they would address, we doubt that the Discovery Proposals as
currently drafted would effectively reduce excessive costs in the "worrisome number of cases"
where discovery is said to be excessive.
The Judicial Conference, through the Rules Enabling Act, has five times since 1980 altered the
civil discovery rules in an attempt to curb perceived abuses. In 1980, a pretrial conference was
added to reduce the burdens of discovery. In 1983, proportionality was first added as a limitation
on discovery. In 1993, the rules were amended to add presumptive discovery limits. In 2000,
the scope of discovery was narrowed. Finally, just a few years ago in 2006, the proportionality
provision instituted in 1983 was revised in an attempt to reflect the increased burdens of
electronic discovery.
In addition, over this same time period, evolving precedents have thrown up "stop signs" which
make it incrementally more difficult for plaintiffs to survive motions to dismiss and motions for
summary judgment. Class certification has become more difficult to obtain and expert discovery
has become more difficult to introduce into evidence.
Despite iterative incremental changes either designed to, or having the effect 01~increasing the
likelihood that cases will be terminated earlier or with less cost, we are told that discovery costs
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(and litigation costs) remain a problem. Why is this so? Professor Miller testified as to one
possible explanation at the hearing-that by placing "stop signs" throughout the litigation, the
beginning stages of the litigation are made more important, time consuming, and expensive.
"[T[here is now some evidence," he testified, "that the cost of the summary judgment motion is
about the same as the cost of trial."
Today, we are faced with yet another incremental restriction on discovery. Proportionality,
already in the rules as a limitation on discovery, would be inserted into the scope of discovery.
Numerical limitations on depositions, interrogatories, and requests for admission would be
instituted or reduced, but subject to change on agreement by the parties or order of the court,
based on the needs of the case. Why would we expect these changes to work where others have
failed? We fear that they would not. Rather, as Ms. Ifill testified, "litigating the question of
proportionality ... open[s] up a door to yet more expensive and time consuming motions practice"
that will increase costs before any documents are exchanged, without necessarily helping the
court to adjudicate the dispute more quickly, cheaply, or accurately.
III. Are the Reforms Likely to have Significant Collateral Effects?
In addition to the effectiveness of the Discovery Proposals at addressing the "worrisome number
of cases," the hearing examined the potential collateral effects the proposals might have on cases
where discovery is not said to be a problem.
As a preliminary matter, our principal concern is with civil rights, consumer rights, antitrust, and
other litigation where the government lacks sufficient civil and criminal enforcement resources
to achieve optimal deterrence of socially injurious behavior. In these cases, Congress has
allowed both for government enforcement and, to fill the gaps, for plaintiffs to serve as private
attorneys general. These cases, of course, implicate not just private interest but the public
interest as well.
It is just these cases, unfortunately, where we most fear the Discovery Proposals are likely to
bite. In these cases-as opposed to more complex commercial or contractual disputes-the vast
majority of relevant information is likely to be in the possession of one party: the defendant.
This is especially true in civil rights litigation, where social disapproval of discrimination means
that there often is no "smoking gun." In such cases, Ms. Ifill said "often you have to prove
[intentional discrimination] through circumstantial evidence that is within the power of the
defendant" which may include the collection of information that might seem to a defendant to be
cumulative or disproportionate. If the rules require plaintiffs, and not defendants, to bear the
burden as to whether this relevant information is proportional, "[it] is a potential death knell for a
whole variety of claims."
These cases are also the ones where one side-but only one side-is likely to benefit from the
new, lower limits on the number and length of depositions, interrogatories, and requests for
admission. While the rules allow for these limits to be increased according to the needs of the
case, the lowering of limits at best alters the context under which parties negotiate these
compromises. At worst, it leads to motions practice and the risk that judges over-interpret the
Discovery Proposals and deny plaintiffs discovery that is both relevant and proportional.
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Public interest cases are often undertaken by attorneys for clients with few resources. For these
clients, rules changes which increase the incentive for motions practice before any facts are
discovered are especially burdensome. These clients want to get to court, and get there quickly.
They have neither the time nor the money to engage in lengthy motions practice over the
meaning of the new discovery rules. Such collateral disputes can shift the focus of the case away
from the truth of the allegations brought by plaintiffs and tilt the balance in favor or
sophisticated, well-resourced litigants. In these cases, the incremental changes brought about by
the Discovery Proposals could have the very real consequence of denying any justice to plaintiffs
and deterrence of unlawful activity.
IV. Are Other Solutions More Promising?
According to the record of the Subcommittee's hearing, we believe that it is likely both that the
Discovery Proposals will fail to have a significant effect in preventing discovery abuses and that
the reforms may impair the ability of plaintiffs in smaller cases-where discovery abuses are not
generally said to be a problem-to get through summary judgment and have a jury decide their
cases. Ms. Ifill set out our concern with these reforms succinctly: "As a civil rights
lawyer ... [w]e are basically thrown under the bus in favor of very dramatic stories about the $1
million in discovery costs from one piece of litigation or another. [T]hose anecdotes are driving a
view about litigation ... [and] about what it means to face a jury .... "
We ask the Advisory Committee to explore other methods of improving the administration of
justice. For example, all commentators seem to be in agreement that judges have all of the tools
that they need today to manage cases, including the phasing and limitation of excessive
discovery, to achieve the stated goals of the Discovery Proposals. Therefore, we suggest that
judicial training, and not rules changes, should be pursued.
We understand that judges are burdened and that better training does not necessarily give judges
the resources that they need to better manage cases. Of course, neither do rules changes.
According to Mr. Pincus, "more judgeships would certainly help [in the processing of civil
litigation] ... and I think would help judges to have the time ... to get engaged in the process." We
agree, and pledge to continue our efforts to confirm qualified nominees to the bench and to
create more federal judgeships where necessary.
Technology may offer more promising ways to limit the costs of electronic discovery, and can be
used in combination with hands-on case management to avoid the situation where the mere cost
of responding to discovery will lead to the settling of meritless claims.
Finally, we note that much of the problem experienced by corporate defendants appears to have
its roots in the differential incentives set up by the hourly billing model. This model encourages
defense attorneys to "increase the blizzard of paper, delay the litigation, and let the plaintiff
fall. .. from fatigue," as Professor Miller explained. But there are solutions. Clients can and do
manage lawyers to limit the size of teams, the number of motions, and the scope of discovery
requested. In addition, non-hourly models can better align incentives, as described in the case of
Cisco by Richard Susskind in The End of Lawyers?
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We commend the Committee for its commitment to curtailing unnecessary and excessive
litigation costs. We fear, however, that the Discovery Proposals are both insufficient to address
excessive discovery and susceptible to limiting access to justice for plaintiffs in the broad run of
cases where discovery is not currently excessive. We ask you to take these concerns into
account as you continue your review and consider modifying or withdrawing the Discovery
Proposals accordingly.

Senator Christopher A. Coons
Chairman
Senate Judiciary Subcommittee on
Bankruptcy and the Courts

Senator Patrick 1. Leahy
Chairman
Senate Judiciary Committee

Senator Al Franken
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