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February 3, 2014
Committee on Rules of Practice and Procedure
Administrative Office of the U.S. Courts
Suite 7-240
Washington, D.C. 20544
Re:

Public Comment Concerning the Proposed Amendments to the
Federal Rules of Civil Procedure

Dear Members of the Committee:
I am a partner with Wheeler Trigg O'Donnell LLP ("WTO"), which serves or has served
recently as national or regional trial counsel for more than a dozen Fortune 500 companies. WTO
lawyers have appeared before the U.S. Supreme Court, 11 ofthe 13 U.S. Courts of Appeals, 65
of the 94 U.S. District Courts, have served as lead trial counsel in all 50 states, and have tried
cases to verdict in 45 states, Puerto Rico, the Virgin Islands, and the District of Columbia. I have
personally appeared routinely in federal courts across the country for the past 10 years and
previously served as a law clerk to the Honorable David W. McKeague when he sat on the
United States District Court for the Western District of Michigan and the United States Sixth
Circuit Court of Appeals.
As a result of the work I have done in various federal courts, I am very familiar with the
onerous costs and burdens that are often associated with discovery under the current Federal
Rules of Civil Procedure. I believe that the proposed amendments, as detailed below, would
increase judicial efficiency, reduce litigation costs, and promote the administration of justice, all
of which further the stated goal of Rule 1 "to secure the just, speedy, and inexpensive
determination of every action and proceeding." Accordingly, I-like many of my colleagues at
WTO-enthusiastically support the proposed changes detailed below.

I.

RULE 37(e)

The Rules frequently place an enormous burden-often disproportionately so-on
corporate defendants in civil litigation. Under the current version of the Rules, the threat of farreaching sanctions and inconsistent standards often forces large companies (and small ones for
that matter) to preserve staggering amounts of data-much of which winds up having no bearing
on the dispute for which it is preserved-at a substantial cost. It is enormously difficult for most
large companies with tens of thousands of employees (and for small and medium sized
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companies as well) to meet the current preservation obligations for a particular litigation hold,
especially because many companies typically have multiple cases pending at one time.
The proposed amendments to Rule 37(e) would prohibit sanctions for failure to preserve
information unless that failure is "willful or in bad faith" and results in "substantial prejudice."
These changes would help ensure that a uniform discovery standard is applied in all federal
courts, which will increase predictability and relieve some of the excessive discovery costs and
burdens currently imposed on well-meaning corporate defendants. The changes would also
reduce the imposition of unwarranted sanctions when parties have undertaken good faith efforts
to comply with their preservation obligations.
Although the proposed amendments constitute an improvement over the current version
of the Rule, I respectfully suggest that the Committee change the disjunctive to a conjunctive
construction. In other words, instead of imposing sanctions for failures to preserve that are
"willful or in bad faith," sanctions should be imposed only for failures to preserve that are both
"willful and in bad faith."
The proposed amendment, as drafted, is problematic because some courts define
"willfulness" as intentional or deliberate conduct without any showing of a culpable state of
mind. For example, the act of establishing a standard auto-delete function could be characterized
as "willful" because it is intentional, even if the action was not undertaken in bad faith.
Accordingly, I strongly support an amendment to Rule 3 7 that would punish only those failures
that are "willful and in bad faith."
In addition, I believe the proposed exception in subsection (1 )(B)(ii) has the potential to
negate the beneficial results ofthe other proposed changes to Rule 37(e). The exception would
allow courts to impose sanctions in the absence of willfulness or bad faith if a failure to preserve
information results in "irreparable deprivation" of a party's ability to present its case. Although it
appears the drafters intend for this provision only to apply to a few exceptional situations, the
exception could conceivably swallow the rule and punish innocent parties who undertook good
faith efforts to comply with their obligations. As such, I respectfully suggest the Committee
consider removing this exception from the proposed rule.

II.

RULE 26(b)

Under the current Rules, discoverable information includes anything that is "reasonably
calculated to lead to the discovery of admissible evidence." Unfortunately, this broad definition
has created immense and unsustainable burdens under the modem discovery regime. The
proposal to eliminate this language represents an affirmative step toward reclaiming balance,
proportionality, and fairness in the Rules.
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Further, the proposed requirement that discovery be "proportional to the needs of the
case" is not only logical but also necessary as such a requirement recognizes that discovery
needs vary from case to case and reflects the realities of modem litigation. Indeed, although the
vast majority of material produced in discovery in most cases is never used in any given case,
plaintiffs' lawyers typically have little or no incentive to limit the amount of discovery they seek
because they do not pay the cost of preserving, collecting, reviewing, and producing the
information. To the contrary, many plaintiffs' lawyers have incentives to expand the amount of
discovery they seek. For example, most class action Plaintiffs' attorneys seek a substantial award
of attorneys' fees when a case settles and the most important variable in determining a fee award
is typically the number ofhours plaintiffs' counsel have put into the case. Thus, those lawyers
are frequently incentivized to seek discovery they may never need. Introducing a proportionality
requirement into Rule 26 will help curb some of the unnecessary discovery that takes place today
in cases across the country.
Still further, although I support the proposed changes to Rule 26, I am concerned about
the practical application of these amendments in courtrooms where the overly broad definition of
the scope of discovery is long-standing and well-established. To ensure that the change in the
Rules is followed by changes in practice, I respectfully suggest the Committee consider adding
an explicit materiality requirement. Requiring discovery to be both relevant and material to any
party's claim or defense would ensure that necessary information is available to parties and
simultaneously would prevent remnants of the prior broad definition of the scope of discovery
from undermining the newly-amended Rules. I believe that the proposed change to Rule 26,
along with the addition noted above, will improve consistency and predictability and will reduce
unnecessary costs and discovery burdens.

III.

RULES 30, 31, 33, AND 36

I also support the addition of presumptive limits on written discovery to Rules 30, 31, 33,
and 36. These limits would have a beneficial effect on the costs and burdens in many cases. For
example, my colleagues and I have handled several cases in the recent past where opposing
counsel filed literally thousands of requests for admission. The parties expended thousands of
hours responding to and litigating issues related to those requests. The proposed changes to the
Rules would further encourage parties to make discovery proportionate to the actual needs of
each case and at the same time, still permit the parties to obtain additional discovery in
individual cases by agreement or by motion.

IV.

RULE 1

Finally, Rule 1, which sets forth the aspirational goal of the FRCP to "secure the just,
speedy and inexpensive determination of every action," has not previously imposed an
affirmative duty on parties or their counsel. Adding the word "parties" to Rule 1, with an
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exhortation in the Committee Note for parties to cooperate with one another, although wellintentioned, will surely lead to unintended negative consequences including unnecessary motions
accusing opposing counsel of failing to achieve the goals of the Rules.

IV.

CONCLUSION

In conclusion, I enthusiastically support the proposed amendments, with the exceptions
detailed above. The proposed changes would reduce some of the onerous burdens of modem
discovery and would increase proportionality and fairness. The resultant increase in judicial
efficiency, reduction in litigation costs, and promotion of the administration of justice would
further Rule 1's goal "to secure the just, speedy, and inexpensive determination of every action
and proceeding."
Thank you for the Committee's hard work and the opportunity to comment on these
proposed amendments.
Sincerely,

Joel S. Neckers

