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Thank you. It’s a privilege to be with you this morning.  I hope you know how much I 
appreciate your efforts to achieve a more effective and less costly civil justice system.  
Thankfully, those two objectives go hand in hand.  A system that identifies meritorious cases and 
decides them on the merits will also be less costly to both litigants and businesses. 

 A more effective and less costly civil justice system is obviously important in itself and 
has a direct impact on its immediate participants.  Your organization focuses on specific policies 
and rules that can make that system better.  I’d like to step back and look at these issues in a 
broader context and offer some examples of how they are related to other areas of policy, law, 
and society. 

As you know, I chair the Senate Finance Committee and am a former Chairman of what 
is now the Health, Education, Labor, and Pensions Committee.  These are the two primary 
committees involved in healthcare reform.  That effort did not begin with the enactment of 
Obamacare.  In the 103rd Congress, the Clinton administration advanced the Health Security Act 
to create an entitlement to a comprehensive health benefits package, including 18 categories of 
services and care. 

 I was an original co-sponsor of both Republican alternatives, introduced by Senators Don 
Nickles of Oklahoma and John Chafee of Rhode Island.  Notably, unlike the Clinton plan, both 
Republican bills included medical liability reform.  That part of the civil justice system has a 
significant impact on the availability, distribution, and cost of healthcare. 

 In addition to the right laws, a well-functioning civil justice system requires a sound 
regulatory climate.  By that, I mean the substance of regulations, the rules and procedures by 
which agencies promulgate regulations, and the manner in which judicial review of regulations 
takes place. Let me address each in turn. 

First, the substance of regulations. This is perhaps the most important component. 
Agencies, as we all know, have relatively broad discretion in carrying out their statutory 
mandates. This is due in part to the manner in which judicial review takes place—a topic I’ll 
address in a moment. But it’s also due to the expansive mandates many agencies have. The 
Secretary shall do X in the “public interest.” The Administrator shall regulate Y with an adequate 
margin of safety. These sorts of standardless standards give agencies free reign to do just about 
anything that arguably fits within their generally phrased mission. The more discretion Congress 
gives agencies through poorly defined statutory mandates, the more power agency officials are 
likely to claim for themselves and their bureaucratic colleagues.  

The second component of the regulatory climate is the rules and procedures by which 
agencies promulgate regulations. Agencies, of course, would prefer to operate with as free a 
hand as possible. They would prefer to carry out their mandates in the manner, time, and method 
they see fit. But we don’t let them. Agencies can’t just issue binding rules willy-nilly—or at 
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least, they can’t do so in most circumstances. Rather, they must follow prescribed procedures. 
They must provide notice of planned actions and give the public an opportunity to comment on 
their plans. They must then respond to those comments and, as necessary, revise their plans. 
There are limits on agencies’ ability to apply new policies retroactively and on their ability to 
change policies through case-by-case adjudication rather than public rulemaking. These rules and 
procedures go some distance in cabining the extraordinarily broad discretion Congress typically 
grants agencies in their organic statutes. 

The final component of the regulatory climate involves the judiciary—specifically, the 
manner in which judges review regulations and other agency actions. Judges serve as checks on 
both the substantive and the procedural aspects of agency rulemaking. They may strike down an 
agency action because it falls outside the scope of the agency’s authority or because it runs 
contrary to the agency’s mission set forth by Congress. Or they may nullify it because, even 
though the action is within the agency’s statutory mandate, it failed to follow procedural niceties. 
Judges keep agencies honest. They guard against mission creep and laziness. Or at least they’re 
supposed to. 

In practice, unfortunately, judges today largely rubber-stamp agency decisionmaking. 
This isn’t necessarily because the judges are bad—although some judges are—but rather because 
certain doctrines limit judges’ ability to hold agency actors to account. 

The best known of these doctrines is the Chevron doctrine, which instructs judges to 
defer to an agency’s interpretation of a statutory directive so long as that interpretation is 
“reasonable.” In principle this doctrine is designed to prevent generalist judges from second-
guessing agency experts on matters involving expert specialization and technical know-how. In 
practice, however, it’s descended into what I described above—a rubber stamp. So long as the 
agency can make a facially plausible argument that it’s not crazy, it passes Chevron. 

Chevron had its genesis during the Reagan administration, when there was significant 
concern about liberal judges overturning conservative agency actions whose policy consequences 
the judges didn’t like. Whatever the merits of Chevron at its origin, the eight years of the Obama 
administration have shown us that this dragon must be slain.  Yes, Chevron may cabin liberal 
judges wishing to overturn conservative policies. But it also empowers them to uphold literally 
anything a liberal agency actor chooses to do. Given the well-known slant of the federal 
bureaucracy—a slant rather decidedly toward the left—the result of Chevron is a continued 
expansion of the administrative state and continued movement of that state toward liberal ends. 
Chevron may sound good in theory, but its reality is an ever more aggressive regulatory 
apparatus. 

So, three aspects of the regulatory climate: first, the substance of regulations; second, the 
procedures by which those regulations come into being; and third, judicial review. What does it 
mean, then, to have a sound regulatory climate? A sound regulatory climate means a climate in 
which agencies are held to account, in which they can’t simply do whatever they want, but rather 
are bound to strict rules and procedures. That means robust judicial review. And I have bad news 
for you—that ain’t happening. 
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As to the first two components of the regulatory climate—the substance of regulations 
and procedural requirements—a sound regulatory climate is one in which agencies make sound 
policy choices in ways that are consistent with congressional directives. 

Sound policy choices are choices that protect the public while at the same time enabling 
private-sector initiative and ingenuity to flourish. They are fundamentally humble: they 
recognize the limits of government power, the ways in which government intervention tends to 
stifle innovation and distort incentives, and the fact that maybe—just maybe—everyday 
Americans have better answers than highly credentialed elites. 

I mentioned also congressional directives. Agencies don’t have a roving mandate to right 
wrongs or insulate the public from danger. They’re creatures of Congress. They are to act as 
Congress directs. In a well-functioning regulatory climate, agencies do just that. They seek to 
follow Congress, not subvert it. They invite public comment, carefully consider it, and, most 
importantly, revise their proposals as appropriate in light of the comments they receive. The 
whole point of notice-and-comment rulemaking is to give the public a chance to weigh in and 
point out errors with proposed policies. Agencies aren’t supposed to be our masters. There’s 
supposed to be a give-and-take. Recall the word I used earlier: humble. In a well-functioning 
regulatory climate, agencies are humble. They’re not about power, or ideology, but rather about 
serving the public. 

Sounds pretty close to today’s regulatory climate, right? Actually, no, not at all. 

In my humble opinion—pun intended—we’re about as far from regulatory humility as we 
can get. The Trump administration, fortunately, is moving in the right direction, and reversing 
some of the most egregious acts of the last administration. 

There are also steps Congress can take. Last Congress, I introduced the Separation of 
Powers Restoration Act to overturn the Chevron doctrine, and I intend to reintroduce this 
important legislation in the near future. Last Congress I also introduced the Searching for and 
Cutting Burdens that Are Unnecessarily Burdensome Act, or SCRUB Act, to create a 
commission to review outdated and non-cost-effective regulations. This bill would help improve 
the first component of the regulatory climate—the substance of regulations—by creating a 
process for eliminating regulations that do more harm than good. Other bills that would go a long 
way toward improving the regulatory climate include Senator Portman’s Regulatory 
Accountability Act and Senator Grassley’s Sunshine for Regulatory Decrees and Settlements Act. 
These and other steps would help to improve our regulatory climate so that it is more business-
friendly, less heavy-handed, and more humble.  

And speaking of humility, the final issue I would like to discuss this morning is the 
judicial confirmation process.  The Senate just confirmed Justice Neil Gorsuch, who previously 
had served on the U.S. Court of Appeals for the 10th Circuit, which includes Utah.  This was the 
14th confirmation process for a Supreme Court nominee in which I have participated.  I recently 
celebrated my 40th anniversary as a member of the Judiciary Committee, only the second Senator 
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in history to reach this milestone.  Believe it or not, during that time, I have participated in the 
confirmation of 49 percent of all federal judges ever appointed.  

Many things about the confirmation process have changed, but one important thing has 
remained constant.  The debate over judicial appointments is not a debate over judicial nominees.  
It is a debate over judicial power.  It is a debate over how much power judges should have in our 
system of government. 

A lawyer died and went to heaven.  It was a busy day at the Pearly Gates and, while he 
waited in line, this lawyer saw someone in a black judicial robe walk to the front, chat with St. 
Peter, and go right in.  When it was his turn to enter, the lawyer asked about the identity of the 
judge.  Oh, chuckled St. Peter, that was actually God.  He just thinks he’s a federal judge every 
now and then. 

 That would be even funnier if it were not so descriptive of the situation facing us today.  
Judges come in two basic varieties, distinguished by their approach to the two basic judicial tasks 
of interpreting and applying the law to decide cases. 

One kind of judge, the impartial judge, takes the law as he finds it, follows certain basic 
rules to determine what the text already means, and applies it objectively.  This impartial process 
ensures that the law, and not the judge, determines the outcome of each case. 

The other kind of judge, the political judge, makes the law into what he wants it to be, 
manipulating its meaning and applying it subjectively in order to produce the results he seeks.  
This political process means that the judge, and not the law, determines the outcome of each 
case. 

The liberty we enjoy in this country, a liberty unequaled in human history, happens by 
design, not by default.  That design requires limits on government in general, and requires 
impartial rather than political judges in particular.     

My good friend Justice Antonin Scalia was the best example of the impartial judge.  He 
took seriously what the people and their elected representatives do in setting policies and 
deciding how to run the country and define the culture.  In fact, he would say that if a legislature 
passes a stupid law, he will render a stupid decision interpreting it.  Believe me, legislators often 
look for a way out of making tough decisions, taking controversial positions, and drafting 
difficult statutes.  Political judges give them a way out by being willing to reconfigure the 
meaning of statutes.  Impartial judges, however, block the way out by insisting that legislators 
say what they mean and mean what they say. 

This debate over the job description of judges should be the centerpiece of the 
confirmation process.  It really boils down to asking a nominee this simple question: who do you 
think you are?  

I have to admit, Justice Gorsuch made this inquiry easy.  Especially during his decade on 
the U.S. Court of Appeals, he had consistently shown his commitment to impartial judging.  
Those of you who followed the process – and you don’t have to admit who you are – will 
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remember that the Justice’s opponents talked about only three of the more than 2700 cases in 
which he participated while on the appeals court.  That’s literally 0.1 percent of his cases. 

How would you like to have your prospects for partnership at your law firm, or for 
promotion in your company, depend on one-tenth of one percent of your work?  But when you 
understand that Justice Gorsuch’s opponents are advocates of political, rather than impartial, 
judges, you can understand their obsession.  For them, everything depends on who wins and who 
loses, on which political interests are advanced or held back.   

 Back in 2009, when he introduced Justice Sotomayor to the Judiciary Committee, 
Senator Chuck Schumer emphasized that she followed the law even when it meant ruling against 
what he called sympathetic litigants.  What was laudable for Justice Sotomayor, however, 
became a liability for Justice Gorsuch as Senator Schumer led the opposition. 

I emphasize this distinction between impartial and political judges because it shows how 
judges should exhibit the same humility and objectivity as I observed earlier about regulators.  
Neither executive agency personnel nor judges are elected.  Each of them receive the law, in the 
form of statutes or the Constitution, made by the people or their elected representatives.  Each of 
them is supposed to take the law as they find it, interpret it as the lawmaker intended, and apply 
it impartially. 

Again, the liberty we enjoy is by design, and central to that design is the separation of 
government power and the maintenance of that separation.  The people must know who is 
responsible for the laws and policies that affect them so that the people can hold them 
accountable.  Each branch must do its own work.  Judges must refuse to do Congress’ work for 
them and, as I discussed earlier, must refuse to let regulators do judges’ work for them.  That is 
why the so-called Chevron doctrine can be so corrosive to our system of government.   

Justice Scalia used to say that the structure of our system of government, especially the 
separation of powers, is more important to our liberty than the Bill of Rights.  Many constitutions 
around the world contain guarantees of rights, some in terms more robust than our own.  But 
many of them are illusions because the power of the government remains unlimited. 

I anticipate we will return to the debate that was once again joined over the Gorsuch 
nomination over how much power judges should have in our system of government.  I welcome 
that debate.  James Madison said in his second State of the Union address that “a well-instructed 
people can be permanently a free people.”  The more people know about our system of 
government, about the policies that lawmakers produce, about the proper way our courts should 
function, the more they are able to govern themselves and preserve their liberty. 

 The National Archives building is just a few blocks down Constitution Avenue from the 
Capitol.  Inscribed on one of the statues out front are the words eternal vigilance is the price of 
liberty.  This requires informed, active, and dedicated citizens.  Thank you for all you do to 
improve our civil justice system and preserve an impartial and independent judiciary.   


