
4: RULE 30(b)(6) SUBCOMMITTEE REPORT

During its April 2016 meeting, the Committee decided that a
further examination of Rule 30(b)(6) was warranted.  Around ten
years ago, the Committee spent a considerable amount of time and
energy examining a variety of Rule 30(b)(6) issues identified by
bar group submissions about practice under that rule.  This
review process included outreach to a number of bar groups about
the rule that produced a variety of thoughtful submissions.

After considerable discussion by the Discovery Subcommittee
and the full Committee, the decision a decade ago was not to
proceed seriously to consider changes to the rule.  Although
there was a possibility that the rule might sometimes be
exploited in inappropriate ways, there were also concerns that it
was intentionally broad in order to defeat other sorts of
inappropriate behavior.  Put differently, the rule contained a
mixture of provisions that, together, seemed to work reasonably
well.  Changing some of them might upset the balance.

Despite that conclusion a decade ago, there have been
repeated reports since then that abuse of the rule or
difficulties in using it warrant further focus on 30(b)(6).  In
2013, the Committee on Federal Courts of the New York City Bar
Association submitted a proposal to provide a minimum notice
period and add other protections with regard to 30(b)(6)
depositions, but the Committee then decided not to pursue these
ideas, in part because it had recently made a relatively thorough
study of the rule.

Early in 2016, the leadership of the ABA Section of
Litigation submitted a proposal that the Committee make a
thorough study of the rule.  This submission (16-CV-A) is
included in the agenda book and was before the Committee during
its April 2016 meeting.  It identified a wide range of issues
that might call for serious consideration of a rule amendment,
although it also noted as to some that the current rule language
seemed about as good as could be devised.

Since the April 2016 full Committee meeting, a Rule 30(b)(6)
Subcommittee has been appointed.  It has begun initial
discussions of the issues examined a decade ago and the more
recent submissions from the leadership of the ABA Section of
Litigation and the New York City Bar Association.  It met by
conference call on Sept. 1 and Sept. 15.  Notes of those
conference calls are included in the agenda book.

During its first conference call, the Subcommittee had
before it a list of approximately 16 different issues raised from
various sources about practice under Rule 30(b)(6).  This list,
largely drawn from the ABA submission, included:

(1) Directing that the person or persons designated to
testify have personal knowledge of the matters on which
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examination would focus, similar to the "most
knowledgeable person" requirement under the practice of
some states;

(2) Providing for objections to the notice and suspending
the obligation to respond if objections are served;

(3) Limiting the number of matters on which examination may
be sought;

(4) Specifying in the rule the way in which the existing
limits on number of depositions and duration of
depositions should be applied to Rule 30(b)(6)
depositions;

(5) Forbidding questioning beyond the matters listed in the
notice, or providing that questioning beyond the topics
listed would count as a separate deposition for
purposes of the ten-deposition limit;

(6) Clarifying the current requirement that the list of
matters for examination identify them with "reasonable
particularity";

(7) Forbidding contention questions during 30(b)(6)
depositions;

(8) Clarifying in the rule the "binding effect" of answers
given, and whether they constitute judicial admissions;

(9) Providing in the rule a method for an organization to
indicate that it has no knowledge on one or more
matters slated for examination, and a way of dealing
with such problems;

(10) Treating nonparty organizations differently;

(11) Providing in the rule whether an additional 30(b)(6)
examination of an entity is permitted, and how such an
additional deposition should be counted toward the ten-
deposition limit already in the rules;

(12) Providing in the rule that work product protections
apply in 30(b)(6) depositions;

(13) Making the duty to prepare the witness or witnesses
clearer in the rule;

(14) Providing a duty to supplement the testimony of a
30(b)(6) witness;

(15) Providing in the rule that the organization must
identify in advance the person or persons it is
designating and, if more than one person is designated,

Advisory Committee on Civil Rules | November 3-4, 2016 Page 102 of 218



also indicate the subjects on which each would testify;
and

(16) Providing in the rule whether 30(b)(6) depositions must
occur early or late in the litigation.

During the Subcommittee's first conference call, there was
some consensus that most or all these points had some validity.  
But it also seemed that many might not warrant a rule provision
or that a rule provision could raise difficulties.  In addition,
at least one additional idea emerged -- directing that the party
taking the deposition provide the documents on which examination
would focus some period of time before the deposition was to
occur.  This procedure could ensure that the witness would be
prepared to answer questions about the documents in a way that a
list of matters for examination might not.

More generally, the Subcommittee's first conference call
produced some consensus on the view that it could be sensible to
construct a rule provision that enumerated a variety of topics
for this specialized variety of deposition, rather than simply
relying on the general provisions of the rules.  As an analogy,
Rule 45 has a relatively complete set of directives for nonparty
depositions.  Perhaps a "stand alone" approach to 30(b)(6)
depositions would be warranted as well.

Another idea that emerged during the first conference call
was that 30(b)(6) depositions are largely substitutes for
interrogatories seeking to identify witnesses with pertinent
information and obtain general background information on various
subjects.  If so, perhaps the question of nonparty 30(b)(6)
depositions could be re-examined, since interrogatories presently
cannot be directed to nonparties.  Perhaps the solution might be
to create a vehicle for directing written questions to nonparties
about the identity and location of documents, electronically
stored information, and witnesses.  Alternatively, perhaps
nonparty depositions should be limited to identifying the
location of material discoverable under Rule 34 and identifying
witnesses.  Perhaps a variation of a Rule 31 deposition on
written questions would do the job.

Before the second conference call, a rough sketch of a
possible "stand alone" rule was circulated, with specific
provisions dealing with many of the matters identified above. 
One reaction to that composite sketch was that it prompted an
overwhelming "oh my God" sort of reaction.  Another was that many
of the sketches addressed issues that might better not be
addressed in a rule, or that should be addressed differently in a
rule if the rule provided for them.

At the same time, there was uneasiness about how best to
obtain input from the full Committee on these issues.  It was
emphasized that the Subcommittee's consideration of these issues
has so far been both preliminary and tentative.  The concreteness
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of even rule sketches might be misconstrued to suggest that the
Subcommittee had reached at least a tentative decision that these
sketches were promising initial drafts of rule amendments.  Any
such conclusion would misconstrue the extent of consideration so
far.  But concrete sketches are often the best way to elicit
informative feedback.

Accordingly, although this memorandum presents initial
sketches of possible rule amendment ideas, it should be clear
from the outset that the Subcommittee has reached no conclusion,
even a tentative one, about whether any topic on its discussion
list, much less any rule sketch, warrants serious consideration
as an amendment idea.  It is seeking reactions from the full
Committee on the specific topics and on the question whether a
"stand alone" or "case management" approach seems promising.

Discussion during the two conference calls also identified
several topics on which research would be informative.  It is
hoped that the Rules Law Clerk will be able to provide assistance
on these topics.  The topics identified so far are:

(1) A literature search for articles, principally in the
practicing bar literature, on current Rule 30(b)(6)
practice.  Although some efforts to glean such
information were undertaken a dozen years ago, a more
current search seems likely to provide useful
information.  The focus on practitioner literature
rather than law review treatments recognizes that the
primary concerns identified so far are about practical
problems with 30(b)(6) depositions, not theoretical
issues.

(2) A review of local rules to determine whether they
contain special provisions for 30(b)(6) depositions. 
If there are such local rules, they might either
indicate what problems have already been identified in
rules, or serve as models for possible national
rulemaking.  If possible, a collection of standing
orders on the subject from individual judges could be
similarly informative.  The Subcommittee has already
reviewed one such order (from Judge James Donato, N.D.
Cal.), which sets a limit of 10 matters, specifies the
duration of the deposition of each person designated,
addresses the question of the deposition of the witness
in an individual capacity, and specifies that 30(b)(6)
testimony is never a judicial admission.

(3) Research on the current case law about the "judicial
admissions" aspect of Rule 30(b)(6) testimony.  A
decade ago, it appeared that cases seeming to invoke a
judicial admissions attitude really were using it as a
sanction (like that authorized by Rule 37(c)(1))
regarding use of information not disclosed in the
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deposition.

It is not presently clear what this research will show.  So
in addition to the reasons mentioned above about why the
Subcommittee is tentative at present about any possible amendment
to the rule, it must be emphasized that the Subcommittee will not
be able to reach consensus on the wisest way forward until it is
able to consider the results of the research efforts identified
above.  Any guidance Committee members can provide --
particularly as to local rules or standing orders related to
30(b)(6) depositions -- would be greatly appreciated.

Accordingly, this memorandum presents sketches solely for
the purpose of eliciting reactions and input from the full
Committee.  It begins with the "stand alone" idea that emerged
from the Subcommittee's initial conference calls.  That sketch
contains a number of specific provisions that the Subcommittee
has not had time to discuss.  A review of the conference call
notes for the Sept. 15 call shows which issues the Subcommittee
has addressed, and that as to those issues there were significant
concerns about various provisions, as well as on the overall
question whether creating such a stand alone rule would be a wise
direction to pursue.

The various provisions included in the sketch below are
followed by notes offering some observations about them and
identifying some initial questions they might raise if the
Subcommittee proceeds to consider them seriously.  The
Subcommittee invites reactions on those specifics from the
Committee, in addition to reactions to the overall idea of a
stand alone treatment of these depositions.  It could be that
some specifics should be added to the current rule, but that
others should not be included, although they might merit mention
in a Committee Note attending a rule amendment addressing some
specifics.

As an alternative, the Subcommittee also presents a sketch
below of what might be called a "case management" approach to
these issues.  That would include fewer or no specifics, but
could serve as a basis for a Committee Note focusing on some
points that the rule does not address.

Overall, it must be emphasized that the Subcommittee's
tentative initial discussions of these issues does not imply any
commitment to proceed with any particular rule change ideas.
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Building a "stand-alone" Rule 30(b)(6)

A primary thrust of the Sept. 1 conference call was to
include many specifics in Rule 30(b)(6) that either are found
elsewhere in the rules or not included in the rules at all.  This
treatment might work better as a new Rule 30.1, or something of
the sort.  For present discussion purposes, however, it is
presented as an extensive amendment to present 30(b)(6).  The
Subcommittee is not urging this approach, but instead offering
the following sketches to show how such a rule might appear, and
also to introduce various specifics that might be added to the
current rule in a less comprehensive manner than this draft
presents.  For ease of discussion, this presentation will treat
each sub-part of the sketch separately.  They could be combined,
but a mix-and-match treatment is also possible.

(6)  Notice or Subpoena Directed to an Organization. 
In its notice or subpoena, a party may name as the deponent
a public or private corporation, a partnership, an
association, or a governmental agency. and must describe
with reasonable particularity the matters for examination. 
The named organization must then designate one or more
officers, directors, or managing agents, or designate other
persons who consent to testify on its behalf; and it may set
out the matters on which each person designated will
testify.  A subpoena must advise a nonparty organization of
its duty to make this designation.  The persons designated
must testify about information known or reasonably available
to the organization.  This paragraph (6) does not preclude a
deposition by any other procedure allowed by these rules. 
When a deponent is named under this paragraph (6), the
following rules apply:

This revision is not designed to delete the specifics now in
the rule, but rather to relocate them in the sub-parts presented
below.
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(A) Minimum notice of examination.  The notice or
subpoena must be served [at least __ days] {a
reasonable time} before the date scheduled for the
deposition.

Paragraph (A) could raise the more general question why we
don't have a specific notice period for all depositions.  Rule
30(b)(1) says only that there must be "reasonable written notice
to every party."  One answer to this question is that although
there is no rule-imposed requirement to prepare for other
depositions, there is an obligation under the rules to prepare
the witness for this kind of deposition.

As noted below, several other sketches seem to assume a
minimal notice period of some period of days to permit other
actions to be taken within the defined time before the
deposition.  Those provisions might not be pursued, but if they
are it would seem that some overall minimum notice period would
follow.

An alternative to specifying a period in the rule, indicated
in braces, is to say that a "reasonable time" is required.  That
might be explained in a Committee Note to be a sufficient time to
permit the other things the new rule would require to be done to
be completed, if those additional things are indeed included. 
But saying a "reasonable time" may be too oblique for that
purpose.  Putting that direction in 30(b)(6) might also seem odd
because it is already in 30(b)(1).

Under the law of some states there is a specific notice
period for a deposition.  That period may differ in different
places.  Within the Civil Rules, one might note that Rule 33
provides a 30-day period for responding to interrogatories and
Rule 34 sets 30 days for production of documents.  Is that
clearly enough time for this purpose?  In any event, if other
things must be done more than a certain number of days before the
deposition (as provided in (D) and (E)(iii) below, for example),
those requirements must be taken into account in setting the
overall minimum notice period.
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(B) Matters for examination.  The notice must describe
with reasonable particularity the matters for
examination.

(B) attempts to carry forward the current language on
specificity of the list of matters.  One could also add a
numerical limit on those matters.  As noted below, one could
alternatively make the effect on the ten-deposition limit depend
on how many matters are listed.  For example, if the notice
listed more than ten matters, the deposition might be counted as
two (or three, if more than twenty matters were listed).  But as
with Rule 34, it may be that there is a tension between a
numerical limit and the desire for more pointed "rifle shot"
designation of topics for examination.  For the present, (B) does
not confront these issues that are raised by subsequent sub-
parts.
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(C) Objections to notice.  The organization may object
in writing within __ days of service of the notice
by stating with specificity the grounds for
objecting, including the reasons.

(i) Upon service of an objection, the party that
served the notice or subpoena may move under
Rule 37(a) for an order compelling testimony.

(ii) Testimony may be required only as directed in
the order[, and the court must protect the
organization against disproportionate burden
or expense resulting from compliance].

(C) is designed to work like the provision in Rule
45(d)(2)(B) excusing compliance with a document subpoena on
objection by the nonparty.  It might be noted that those
subpoenas are already subject to the 30-day rule of Rule
34(b)(2)(A), but that the objection period is only 14 days after
service of the subpoena.  That may be something of a trap for the
unwary, but it does perhaps suggest the need to take account of
the relation between specified time periods under the current
rules.  Presumably it is desirable to have a shorter period for
the objections, so those are known before the deposition is
scheduled to occur.

One topic handled only by implication is the need to meet
and confer to resolve objections; invocation of Rule 37(a) seems
sufficient to do that.  But perhaps an explicit reminder in the
rule would be desirable.

Rule 26(g)(1) already provides that making an objection
certifies that the objector has a valid basis for the objection. 
There seems no need to repeat that here.

Another topic is proportionality.  There is a small effort
in (C)(ii), in brackets, to introduce that topic.  Rule 33
already is limited to "any matter that may be inquired under Rule
26(b)," and Rule 34 provides for "a request within the scope of
Rule 26(b)."  Both those rules therefore already invoke the
principles of proportionality in Rule 26(b)(1) and (2).  Is there
a value to re-raising them here, and if so would an invocation of
Rule 26's scope provisions be sufficient?  If some reference to
proportionality is in order, would a statement in the Committee
Note suffice?

It may be that there is no need for the rule to provide a
specific method for objecting, for lawyers already know how to
object.  It might be that the method presented in this sketch is
important because it suspends the deposition until the objection
is resolved.  But that could easily be overkill; an objection to
only one matter on a list would suspend inquiry altogether.
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Alternative One

(D) Disclosure of exhibits.  At least __ days before
the date scheduled for the deposition, the party
noticing the deposition must provide the
organization with copies of all exhibits to be
used as exhibits during the deposition.

Alternative Two

(D) Disclosure of exhibits.  At least __ days before
the date scheduled for the deposition, the party
noticing the deposition may provide the
organization with copies of exhibits to be used
during the deposition.  If such notice is given,
the witness must be prepared to provide
information about [the exhibits] {the topics
raised by the exhibits}.

There are two alternative approaches to the idea of
providing advance specifics regarding exhibits to be used during
the deposition.  Alternative One may be too demanding and
restrictive.  Alternative Two might serve much the same purpose
in a more flexible manner.

One concept behind this provision is that, because there is
a preparation obligation with this sort of deposition, additional
notice of the topics to be addressed is important.  Too often,
perhaps, the list of matters served with the notice does not
adequately notify the organization about what the party serving
the notice actually plans to ask about during the deposition.  As
a consequence, the organization may be handicapped in identifying
a suitable person to designate to testify, and also in preparing
that person for the deposition.

Another concept behind it is derived from some experience in
very complex litigation.  For example, in In re San Juan DuPont
Plaza Hotel Fire Litigation, 859 F.2d 1007 (1st Cir. 1988), the
district court imposed a deposition protocol in a litigation in
which there had been massive document production and it was
anticipated that around 2,000 depositions would be taken.  To
expedite the depositions, the district court ordered that the
questioning party must provide a list of all exhibits to be used
during the deposition five days before it was to occur.

The Plaintiffs' Steering Committee obtained appellate review
of this order, arguing that it intruded on work product
protection.  Stressing the dimensions of this massive litigation
and invoking Rule 16 and an earlier version of Rule 26(f), the
First Circuit affirmed (id. at 1015):

When case management, rather than conventional
discovery, becomes the hammer which bangs against the work
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product anvil, logic demands that the district judge must be
given greater latitude than provided by the routine striking
of the need/hardship balance [under Rule 26(b)(3)((A)(ii)].

Below, a "case management" approach sketching possible
changes to Rules 16 and 26(f) is offered as an alternative to
either of the alternatives above.  The Subcommittee's reaction to
(D) is that would be a big change.  Particularly if "all" were
retained in Alternative One, it might result in a deluge of
material from litigants who worried that they might be foreclosed
from using an exhibit not provided.  In addition, if the
deposition included document production, such a rule provision
would seem to forbid asking the witness about the documents
produced at the deposition.

Alternative Two might avoid many problems that Alternative
One could produce.  It could provide the party noticing the
deposition an opportunity to provide a manageable number of
documents.  One idea is that the organization has a better idea
what will come up in the deposition once it sees the documents. 
It might also provide that supplying such advance notice has
consequences for the duty to prepare.  At the same time, if there
is an advantage to surprise even in this sort of deposition, the
interrogating party need not reveal its "surprise" exhibits. 
That might, of course, prompt objections to answering questions
about such documents on the ground that they are "surprise"
exhibits.

Whether a rule provision addressing such advance notice is a
good idea remains very much open.  In part, it may be that
experience with such regimes could prove important in evaluating
their utility.  If they are only justified in extraordinary cases
like the San Juan DuPont Plaza litigation, it seems dubious to
include a provision in the rules for all cases.  But if
experience with this sort of requirement shows real benefits, it
may be that those benefits could be general enough to warrant
inclusion in the rules.  Of course, the case management approach
below could suggest, in a Committee Note, that one measure a
court might include in a Rule 16 order when appropriate would be
such an advance notice requirement.

It might also be noted that there is nothing now precluding
a party that notices a 30(b)(6) deposition from doing what
Alternative Two says, although no rule now says that providing
advance notice in this manner directly affects the witness-
preparation obligation.  As an antidote to confronting "I don't
know" answers at the deposition, it might be a very good idea.
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(E) Designation of persons to testify.

(i)  The organization must designate one or more
officers, directors, managing agents, or
other persons who consent to testify on its
behalf about [information] {facts} known or
reasonably available to the organization.

(ii)  A subpoena must advise a nonparty
organization of its duty to make this
designation.

(iii)  At least __ days before the deposition, the
organization must notify the party that
noticed the deposition of the identity of the
person or persons it has designated.  If it
has designated more than one person, it must
also state which matters each person will
address.

(iv)  By designating a person or persons to
testify on its behalf, the organization
certifies under Rule 26(g)(1) that each
witness [is capable of providing] {has been
properly prepared to provide} all
[information] {facts} known or reasonably
available to the organization about that
matter.  [If the witness is unable to provide
[information] {facts} on a matter, the
organization must prepare the witness [or
another witness] after the deposition is
adjourned, and the deposition may resume at
the organization's expense to address that
matter.]

(v) If the organization is unable, after good
faith efforts, to locate [information]
{facts} on a matter for examination, or a
person with knowledge of that matter, it must
so notify the party that served the notice or
subpoena [at least __ days before the date
scheduled for the deposition].  That party
may then move the court under Rule 37(a) for
an order compelling testimony on this matter,
but such testimony may only be required as
directed by the court.

Subparagraph (E) attempts to do a lot of things.  In item
(i), it tries to carry forward the current provision about
designation of a witness or witnesses.  Item (ii) similarly tries
to carry forward the directive that a subpoena advise a nonparty
of this obligation.  (This provision would not be needed if
30(b)(6) depositions were limited to parties.)  And item (iii)
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then calls for notifying the party taking the deposition about
who will actually be testifying, and (if more than one person is
designated) about which topics.  How much notice should be
required?  Is it correct that this notice should not be required
until some time after the disclosure of exhibits called for by
Subparagraph (D) (if that idea were to be pursued)?  How much
time is necessary after that designation pursuant to (D) to
enable the responding organization to employ the insights derived
from the exhibits to select the right person or persons to
testify?

Items (iv) and (v) try to balance obligations, and to alert
users of this rule of their Rule 26(g) obligations.  Item (iv)
offers two articulations of what is certified -- proper
preparation or actual ability to answer -- that may serve to
underscore the possible delicacy of the task the rule commands
the organization to accomplish.  Item (v) is designed to work
like Subparagraph (C) when the organization claims ignorance. 
But won't there be many situations in which the organization has
some information and the party seeking discovery wants more?1

One alternative introduced in the sketch above is whether to
change from "information" to "facts."  From time to time, it has
been urged that inquiries in 30(b)(6) depositions should not go
beyond locating facts or sources of evidence.  In part, that
concern may resemble the concern lying behind subparagraph (G) on
contention questions.  One might, in this connection, note that
Rule 26(a)(2)(B)(ii) was recently changed to require disclosure
of "the facts or data considered by the witness in forming
[opinions]."  Formerly, it had required disclosure of the "data
or other information considered by the witness," and this change
was designed to guard against undue intrusion into
attorney/expert communications.  Whether this situation is
similar could be debated.

But making a change here might produce unfortunate
discontinuities.  Rule 26(b)(1), for example, refers to discovery
of "information," not "facts."  In regard to pleading
requirements, there was a heated debate about what was an
allegation of "fact" a century ago.  Revisiting such debates
would not likely be productive.

      Note:  One might somewhere try to require the organization1

to select the "most knowledgeable" witness, but this sketch does
not do that.  To do that may be a major challenge for the
organization, and could also introduce the issue presented in
Wultz v. Bank of China, 293 F.R.D. 677 (S.D.N.Y. 2013) -- what
happens when that person is located overseas?  If this sketch's
route is adopted, it might be worth saying in a Committee Note
that the organization cannot designate a person who is far away
and then refuse to produce the person based on the distance
limitations in Rule 45(c).
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Regarding (E)(iii), it seems that something like this
exchange of identities of designated witnesses happens with some
frequency, which suggests that it can work.  Perhaps it would
work better via a party agreement or a Rule 16 court order (in
the case management model introduced below).  But if (F) below is
also adopted (limiting questioning to listed matters), there
might be complications with a person who is also a fact witness
familiar with additional topics.

(E)(iv) may cause more problems than it solves.  Often, it
seems, parties who make a genuine effort to prepare their
witnesses find that the questioning eventually reaches topics or
sub-topics on which the witness has not been prepared.  To
suggest that the party is then in violation of Rule 26(g) seems
overly strong medicine.  Moreover, Rule 26(g) is basically a
sanction provision.  Treating all such shortfalls of preparation
on something as an occasion for a sanctions motion seems like
overkill and may invite gotcha litigation.  Perhaps such a
provision would put a premium on asking surprise questions that
have a tenuous link to matters on the list.  That would surely
put pressure on the particularity of the list.  It might be
better to speak of remedies.  One approach along that line might
be a provision like the direction in brackets that the deposition
be adjourned instead of completed, with a continuation at the
organization's expense to explore the matter in question.

Regarding (E)(v), one question might be whether that is
needed.  It might be bolstered by a requirement that the party
giving such notice also provide specifics on the efforts made to
obtain responsive information or facts.  If the argument is that
another form of discovery -- interrogatories, for example --
would be a better way of inquiring about this topic, we already
have a provision in Rule 26(b)(2)(C) that seems to speak to this
situation and to specify what is to be done.  Does adding a rule
provision here with timing and other complications improve
matters?  Could a Committee Note reference to Rule 26(b)(2)(C)(i)
suffice for the purpose?

Additionally, should something like (E)(v) be pursued, it is
likely that the question could arise whether the entire subject
is off limits during the deposition.  Presumably some inquiry
should be allowed about the efforts made to obtain responsive
information (or facts).  Moreover, the sketch seems to invite a
motion to compel.  Is it clear how that is to work?  "You can't
get blood from a stone" might be one reaction.

An alternative location for a provision about this problem,
if there is reason to give serious consideration to such a
provision, might be in (C), which deals with objections to the
notice.  But this sort of notice is not so much an objection as a
report.
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(F) Questioning beyond matters designated.  A witness
may be questioned only about the matters for which
the witness was designated to testify.

(F) takes one position on the "questioning beyond the
notice" issue.  Another could be to affirm that such questioning
is allowed but try to specify how that impacts either the one day
of seven hours or the second deposition problem (should it later
be suggested that this person should sit for an "individual"
deposition).  One thing such a provision would do responds to
something the ABA submission raised -- it would provide an
explicit basis for objecting to such questioning.  But a rule of
this sort may be a very blunt instrument for that purpose.

One blunt aspect of this instrument would emerge when the
person designated also has personal knowledge of other topics
relevant to the action.  Surely there are many cases in which
that is true and it would not make sense to pretend otherwise. 
And insisting either that the 30(b)(6) deposition count as two
depositions (one organizational and the other individual), or
that the witness must return another time for an "individual"
deposition, seems senseless.

Another blunt instrument aspect of such a rule provision is
that it may invite an even longer list of topics.  One concern
that has been raised is that lawyers may be using overlong lists
already.  But if a party must "pay" for a short list by using up
two of its ten depositions, that seems an unfortunate result of
such a provision.

Yet another concern is whether the dividing line between
listed matters and other topics will often be unclear.  Of
course, that could arise again in the "judicial admissions" topic
addressed next below.  Moreover, if something like (D) above
(about advance provision of exhibits) were adopted, would that
mean the witness nonetheless could not be asked questions about
what was in those exhibits unless the topic of the questions
directly related to a matter on the list?
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(G) Contention questions.  The witness may not be
asked to express an opinion or contention that
relates to fact or the application of law to fact.

(G) is modeled on Rule 33(a)(2).  A Committee Note might say
that this rule provision recognizes that there is a big
difference between answering a contention interrogatory and
responding spontaneously in a deposition setting.  What's more,
Rule 33 invites deferral even of the interrogatory answer, which
shows that this sort of questioning is inappropriate in the
hothouse deposition setting.  A Committee Note might also affirm
that it is not appropriate to ask such a witness to elect between
the versions of events described by other witnesses, something we
have heard is sometimes attempted under current Rule 30(b)(6).

It might be noted in connection with (G) that there is no
attempt in the rule sketch to say that Rule 26(b)(3) applies. 
There is a tension between questioning to verify that the witness
has been properly prepared for the deposition and the sort of
intrusion into attorney preparation that we certainly do not want
to enable.  A Committee Note could probably make this point, but
it seems odd to say in this rule that 26(b)(3) applies to this
form of discovery because it applies to all forms of discovery
already.

Note that the Subcommittee has not yet discussed (G).
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(H) Judicial admissions.  If it finds that the witness
has been adequately prepared under Rule
30(b)(6)(E)(iv), the court must not treat any
answer given in the deposition as a judicial
admission by the organization.

(H) deals with the judicial admission question.  Whether
that term is well enough understood to be used in this way in a
rule might be an issue.  Tying that to adequate preparation seems
consistent with cases dealing with failure to prepare, or at
least seemed that way a decade ago when the Committee last dealt
with this rule.  Adding such a qualification may be unnecessary
because Rule 37(c)(1) is always there to support a court order
foreclosing presentation of material that should have been
disclosed, provided in response to discovery, or provided by
supplementation under Rule 26(e).  It might also be argued that
the condition in this sketch implies that the court will use that
power whenever there is a failure to prepare.  Frankly, it seems
that courts do not lower the boom unless the failure to prepare
is fairly flagrant.

One reaction to these issues has been mentioned above -- the
need for research about the existing case law on judicial
admission treatment of 30(b)(6) deposition responses.  Except for
noting that need for research, the Subcommittee has not yet
discussed (H).
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The Subcommittee has not yet discussed
the topics presented below.  Accordingly,

this is only a Reporter's sketch
designed to facilitate discussion.

(I) Supplementation.  An organization that has
designated a person to testify on its behalf must
supplement or correct the testimony given [in a
timely manner] {no later than the date pretrial
disclosures are due under Rule 26(a)(3)} [no more
than __ days after completion of review by the
witness under Rule 30(e)] if it learns that the
testimony was incomplete or incorrect in some
material respect.  The party that took the
deposition may then retake [reopen] {resume} the
deposition of the witness with regard to the
supplemental information [at the expense of the
organization].

(I) raises a number of issues.  The first is familiar -- is
this an invitation to say "We'll get back to you"?  If so, it may
actually weaken the duty to prepare.  The stronger (E)(iv) and
(H) are on the requirement to prepare the witness, the less that
risk, perhaps.

But the timing feature causes difficulty.  Tying the date
for supplementation to the 26(a)(3) date has some appeal, in
terms of preparation for trial, but it seems far too late for
something that may require further discovery even if discovery is
closed by then.  Tying it to when the deposition transcript is
completed may be too early for genuinely belated discoveries. 
Moreover, Rule 30(e) review occurs only in cases in which there
is a request for review by the deponent or a party.  Though that
would likely occur most of the time for 30(b)(6) depositions, it
might not occur all the time.

Another possible concern would be with matters covered by
(E)(v) -- if the organization gave notice that it had no
information on a given matter and later happened upon information
by some fortuity, is there a duty to supplement?  Were (E)(v) not
pursued, this would not be an issue, but if it is pursued it
could become an issue.
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(J) Number and duration of depositions.  For purposes
of Rule 30(a)(2)(A)(i), each deposition under
paragraph (6) is counted as one deposition, but
for purposes of Rule 30(d)(1), the deposition of
each person designated is treated as a separate
deposition.

(J) sets out the deposition-counting and duration directions
now in the 1993 and 2000 Committee Notes.  Those could be
changed.  How one deals with questioning beyond the matters
listed could present problems of this sort.  If (F) is not
adopted, questioning beyond the list could be regarded as meaning
that one deposition of one individual would be counted as two
depositions for the ten-deposition limit, even if it were
relatively short.  So being this specific in the rules could
sometimes tie the parties in knots.  Trying to connect the number
of depositions allowed to the number of matters on the list might
be included here, but might produce unfortunate strategic
behaviors.
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(K) Additional depositions of same organization. 
Notwithstanding Rule 30(a)(2)(A)(ii), any party
may notice an additional deposition [or additional
depositions] of the same organization on matters
not listed in the notice for the first [a prior]
deposition of the organization under paragraph
(6).  But any such deposition is counted as an
additional deposition under Rule 30(a)(2)(A)(i).

(K) adopts the idea that a second deposition of the
organization on different subjects is permitted, but that it
counts against the ten-deposition limit.  Those starting points
could be changed.  And there may be difficulties in deciding
whether the second deposition is really on "matters not listed in
the notice" for the first such deposition.  That could become
cloudier if questioning beyond the matters listed is allowed (as
(F) says it is not). 
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Focusing on Case Management As a Method
of Regulating Rule 30(b)(6) Depositions

As an alternative to the approach above, or to parts of it,
one might instead focus mainly on case management solutions to
the problems under discussion.  That approach could involve
considerably less detail in rules, and might be preferable.  For
one thing, the detail provided in the rule sketch above could be
regarded as rather rigid.  In a sense, it provides default
positions that might be bargaining chips in the jockeying that
may sometimes attend this discovery activity.

The Subcommittee has not yet discussed these topics.  At
least some members of the Subcommittee are initially inclined to
prefer this approach to the issues raised rather than a detailed
stand-alone rule.  The Subcommittee solicits input from the full
Committee on these ideas.

One approach would involve a modest addition to
Rule 26(f)(3):  

(3)  Discovery Plan.  A discovery plan must state the
parties' views and proposals on:

(A)  what changes should be made in the timing, form,
or requirement for disclosures under Rule 26(a),
including a statement of when initial disclosures were
made or will be made;

(B) the subjects on which discovery may be needed, when
discovery should be completed, and whether discovery
should be conducted in phases or be limited to or
focused on particular issues;

(C) any issues about disclosure or discovery of
electronically stored information, including the form
or forms in which it should be produced;

(D) any issues about claims of privilege or of
protection as trial-preparation materials, including --
if the parties agree on a procedure to assert these
claims after production -- whether to ask the court to
include their agreement in an order;

(E) any issues about [contemplated] Rule 30(b)(6)
depositions, including ____________;

(FE) what changes should be made in the limitations on
discovery imposed under these rules or by local rule,
and what other limitations should be imposed; and

(GF) any other orders that the court should issue under
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Rule 26(c) or under Rule 16(b) and (c).

A question under this approach would be whether to include
in the rule reference to the sorts of topics included in the very
specific "stand alone" rule sketched above.  (C), for example,
commands the parties to include discussion of the form or forms
in which electronically stored information must be provided and
invites a report on any other issues the parties might have
identified.  Various of the items set out in the stand-alone rule
might instead be mandatory topics for reporting in Rule 26(f). 
Whether one could be specific about those topics at that early
point in the litigation is not clear, however.

Even so brief a rule provision as the one sketched above
could theoretically support a very substantial Committee Note
addressing many of the items included in the comprehensive sketch
of an amended Rule 30(b)(6) above.  But absent the force of being
in the rule, much of that Note might not carry the weight we
might desire.  And the dimensions of such a Note might well raise
eyebrows.  We are to be leery of "rulemaking by Note."

In addition, Rule 16(b)(3) could be amended to highlight the
utility of judicial management of Rule 30(b)(6) depositions. 
Building on the experience with time limits for noticing such
depositions, one could amend Rule 16(b)(3)(A):

(A) Required Contents.  The scheduling order must limit the
time to join other parties, amend the pleadings, notice
Rule 30(b)(6) depositions, complete discovery, and file
motions.

But that may well overemphasize this form of discovery. 
Alternatively, Rule 16(b)(3)(B) could be amended along the
following lines:

(B) Permitted Contents.  The scheduling order may:

(i) modify the timing of disclosures under Rules 26(a)
and 26(e)(1);

(ii) modify the extent of discovery;

(iii) provide for disclosure, discovery, or
preservation of electronically stored information;

(iv) include any agreements the parties reach for
asserting claims of privilege or of protection as
trial-preparation material after information is
produced, including agreements reached under
Federal Rule of Evidence 502;

(v) include specifics about any Rule 30(b)(6)
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depositions, including minimum notice of
examination, limitations on the number of matters
for examination, specifics on objections,
disclosure of proposed depositions exhibits,
questioning of witnesses beyond the matters
designated in the deposition notice,
supplementation of deposition testimony, duration
of such depositions, or additional depositions of
organizations that have already been deposed;

(viv) * * * * *

Such a detailed rule change might seem excessive.  Though
Rule 30(b)(6) depositions are important in many cases, it is
probably difficult to say that they are so important that they
warrant being featured in this way in general rules about
litigation management.  But it is worth noting that these changes
to Rules 26(f) and 16(b) might be added measures even if the
detailed stand-alone rule approach were taken.  Indeed, a
Committee Note could advert to the long list of particulars on
the stand-alone rule as possible topics for a Rule 16 scheduling
order to address.  The real goal is probably to cajole the
parties -- in the spirit of amended Rule 1 -- to discuss and
resolve these problems without the need for "adult supervision"
by the court.
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Notes of Conference Call
Rule 30(b)(6) Subcommittee

Sept. 15, 2016

On Sept. 15, 2016, the Rule 30(b)(6) Subcommittee of the
Advisory Committee on Civil Rules held a conference call. 
Participating were Judge Joan Ericksen (Chair of the
Subcommittee), Judge John Bates (Chair, Advisory Committee),
Judge Brian Morris, Judge Craig Shaffer, John Barkett, Parker
Folse, Prof. Edward Cooper (Reporter to the Advisory Committee),
and Prof. Richard Marcus (Reporter to the Subcommittee).

The call was introduced with the idea that the question
whether a "stand alone" rule should be retained within Rule 30 or
truly stand alone, perhaps in a new Rule 30.1, could be deferred
for the time being.  That met with approval.  The draft
circulated since the last conference call captured ideas from
that call and provided a basis for discussion during this call.

One thought was that it might later make sense to consider
whether this sort of deposition could only be required of
parties, not nonparty organizations.  To the extent this
deposition opportunity results from deficiencies in the use of
interrogatories to get the kind of information that should be
sought in 30(b)(6) depositions, it is worth noting that
interrogatories can't be sent to nonparties.  Maybe the same
should go for this type of deposition.  That would not prevent
subpoenas for nonparty documents.

The goal of today's call is to get some sense of the
Subcommittee's attitude on the big issues presented.  Relatively
soon it will be necessary to determine what to present to the
full Committee in November, and how to present it.

One reaction was that it might not be best to present the
sketches before the Subcommittee, as opposed to descriptive
material on the topics addressed in the sketches.  That might
make the whole thing more manageable; otherwise the rest of the
Advisory Committee might feel overwhelmed by this material, or
conclude that the Subcommittee was resolved on proceeding with a
rule proposal along these lines when it has not reached any such
conclusion.  Perhaps it would be best to turn these ideas into
questions.

At the same time, it was emphasized that the very
concreteness of the sketches may support a full Committee
discussion in a way that general ideas or questions might not. 
It would be important to emphasize from the outset that the
Subcommittee has not resolved that any rule changes are needed. 
Indeed, around a decade ago the full Committee spent a
considerable amount of time examining the rule and decided
eventually not to make any changes in it.

Discussion turned to the specifics in the new sketch of a
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stand alone rule.

(A) Notice period:  The question was raised whether 30(b)(6)
depositions are such distinctive events that, unlike other
depositions, there should be a minimum notice period specified in
the rule.  For all other depositions, "reasonable" notice would
suffice.  Is it always true that a specific period is necessary
for a 30(b)(6) deposition?  Some of them may be relatively
straightforward.

A reaction was that this is the only sort of deposition for
which the rules command preparation.  True, careful preparation
is desirable and usually will occur for all depositions.  But in
terms of what the rules provide, it could be explained that a
specific notice period recognizes that unique feature of this
sort of deposition.

Another reaction was that the structure of the rest of the
provisions of the sketch seems to call for some sort of minimal
notice period.  It provides a set period of time to object, and
also requires the party taking the deposition to provide copies
of all exhibits to be used.  Then it directs the organization to
notify that party who will be appearing for it.  All those things
have to be done in set time periods, so an overall notice period
seems necessary.

(C) objection procedure:  This provision was introduced as
providing a way to object and prescribing the consequences of
making an objection.  That prompted the reaction that in one
district the local rules say there is 14 days to object.  A
suggestion emerged: Would it not be desirable to find out whether
many districts have local rules setting times for deposition
notices, or special rules for 30(b)(6) depositions?  That might
be among the pieces of information a literature search by the
Rules Law Clerk could provide.

Another question was whether it was important for the rule
to provide a method for objecting.  One reaction was that "In my
district, the lawyers do not seem to have difficulty doing that."

The question was raised why this did not simply allow
"reasonable" notice of the deposition and the objection before
the deposition occurred. The question prompted an analogy to the
Rule 45 procedure.  Under Rule 45(d)(2)(B), when a subpoena seeks
production of documents, the objection must be made within 14
days of service of the subpoena or before the time set for the
deposition, whichever is sooner.  So there can be uncertainty
about these periods, since the objections might be required
sooner.

Another observation was that the sketch includes a bracketed
provision that after objection the testimony occurs only as
directed by court order, which must "protect the organization
against disproportionate burden or expense resulting from
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compliance."  Is that qualification necessary?  Couldn't that
come in the Notes rather than the rule?  The proportionality
requirement is already in the rules and applies to all discovery.

Another issue with the objection procedure was whether it
makes sense that an objection to one matter in the notice stops
the entire deposition from proceeding.  That is what happens
under Rule 45(d)(2)(B).  The assumption from there may be that
the principal focus of a nonparty subpoena is on the documents. 
Indeed, Rule 45(d)(2)(A) says an appearance is not required when
documents are sought. Rule 30(b)(6) depositions of parties may be
significantly different.  Should a rule instead provide that the
examination proceed as to other matters, with only the objected-
to matter subject to court order?

(D) disclosure of exhibits:  An initial reaction was that
this would be a big change.  It resembles something that comes up 
at trial -- an order that all exhibits that will be used in
direct testimony be served in advance.  That comes even when
there should already be an exhibit list.  But the general
assumption is that cross examination is different, and that
exhibits to be used on cross need not be provided in advance. 
With cross, the element of surprise is important.  How does that
apply in 30(b)(6) depositions?  They seem to include elements of
both direct and cross.  On the one hand, they often involve
simple fact-gathering.  But on the other hand, they also may
often involve examination more akin to cross.  What do we really
want of these depositions?

One reaction is that a special requirement only for these
depositions seems odd in some ways.  Do districts have special
rules for 30(b)(6) depositions?  The notes on the first
conference call reference the San Juan Dupont Plaza First Circuit
decision, but that seems to have applied a disclosure-of-exhibits
requirement to all depositions, not just 30(b)(6) depositions. 
If such a provision is presented to the full Committee in
November, that will surely be among the questions raised.

An alternative way of proceeding was suggested:  The rule
could say that the notice may include copies of documents on
which the witness will be examined.  That way, the rule would not
preclude examination on additional documents, but the notice
could ensure that the organization was aware that the witness
would need to be able to address the documents included with the
notice.

Another caution about the sketch was that the "must provide"
aspect could produce a huge collection of documents.  Sometimes
the final pretrial disclosures have 700 exhibits for trial just
to make certain that everything that might be used is included,
and then only 40 or 50 are actually used.  Such a notice would
not be useful.

A reaction to this discussion was that there is a lot of
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gamesmanship in relation to 30(b)(6) depositions.  It sometimes
seems that they are tools for gotcha arguments.  But the
possibility of some provision about advance provision of exhibits
must stay on the list of topics for discussion.

(E) designation of persons to testify:  An initial question
was about the use of reference to "information known or
reasonably available to the organization" in (i).  Should that
instead be to "facts"?  One of the things raised by the ABA
submission and other bar groups has been that this sort of
deposition should not go beyond identifying sources of
information.  That may also bear on (F), on questioning beyond
the matters in the notice.  It is not clear what the right
wording would be for a rule, but the basic idea is that the
deposition is mainly to prepare for targeted information
gathering.

A possibility would be to put "facts" into the draft in
brackets.  But it is worth noting that the provision in the
sketch is drawn from the current rule.  In a way this concern
resembles the relatively recent change to Rule 26(a)(2)(B)(ii),
when "facts or data" was substituted for "data and other
information" considered by the witness.  The latter phrase was
felt to invite probing into all communications between the expert
and the witness, including even opinion work product.

A reaction to this comparison was that the problem with
experts seems different.  Another reaction was that the only
circumstance that comes to mind as involving important concerns
is when the organization designates an attorney to be the
witness.  Saying "fact" would deal with work product issues in
that sort of situation.

A caution was offered:  Be careful about switching to
"facts."  The scope of discovery under Rule 26(b)(1) focuses on
"information."  We should hesitate before changing to "facts"
here.  Another possibility suggested was "matter."  But that word
is used in 30(b)(6) to describe what must be included in the
notice -- "the matters for examination."  To use "matters" here
also could easily be confusing.

It was noted as well that "information" appears in (E)(iv)
and (E)(v).

Attention shifted to (E)(v) on situations in which the
organization is unable to locate information on a matter on the
list for examination.  Counsel may insist on going forward with a
deposition when the organization proposes using interrogatories
or other methods as superior.  That problem arises in actual
practice.  A reaction was that Rule 26(b)(2)(C) provides a
solution; it says that one may seek relief in court if there is a
less burdensome way to get the same information.  So maybe (v) is
not needed, if the solution is elsewhere in the rules.
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Another issue arose:  If (v) is retained, does that mean
there can be no questioning about the subject, or even how much
effort was made to find responsive information?  Do you just have
to take the other side's word for it that information could not
be located, and that a sufficient effort was made to find the
information?  Right now, it happens all the time that there is
inquiry about the efforts made to obtain responsive information.

Another reaction was that the provision says that there can
be a motion to compel.  What does that compel?  Is such an order
necessary to permit examination about the efforts made?  Could
the court order the organization to gather information without
first being informed about the efforts already made to locate
responsive information?

Another reaction was "Shouldn't it always be o.k. to inquire
about preparation of the witness and efforts to procure
responsive information?"  A response was "Sure, you can ask about
that."

This drew a suggestion that another way to address these
concerns could be requiring advance notice that information was
not available on certain matters on the list, perhaps with a
specification of the efforts made to obtain the information. 
Then the examining party would be on notice of the problem and in
a position to probe the efforts made.

Another reaction was that (C) addresses objections to the
notice; maybe that is the right way to handle this problem.  That
can be an objection.  But there would still be the issue of
inquiry during the deposition about the efforts to locate
responsive information.

Attention shifted to (E)(iii) on advance notice regarding
the identity of the person or persons who will testify.  Will
this work?  The reaction was that "This is common.  It's a two-
way street.  This would not be viewed as a radical change."  But
if the person designated is also a fact witness, limiting
questioning to the designated matters (as suggested by (F)) might
create difficulties.

Regarding (E)(iv), on certifying under Rule 26(g) that the
witness was prepared to address the specified matters, a problem
emerged:  Often you think that you've adequately prepared the
person, but the questioning eventually gets to something the
witness does not know.  In a sense this is a feature of the
"reasonable particularity" provision in the current rule, but
when the question is very specific the witness may not be sure. 
On the other hand, it would be valuable to keep this idea in the
sketch going forward.  There will be a reaction, and that
reaction will inform us about how to proceed.

A different concern emerged about (iv):  Having a sanction
provision added is troubling.  The goal should be to encourage
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cooperating and communication, not seeking sanctions.  Rule
26(g)(3) speaks of sanctions.  Can't we speak instead of
remedies?  Wouldn't it be better for the rule to say that the
witness must be produced a second time if unable to answer on the
first occasion?

(F) questioning beyond matters designated:  The first
reaction was that this would be a "very significant addition." 
Most published opinions are about adequate preparation, and in a
way they may often be about whether the questioning goes beyond
the noticed matters and the organization takes the position that
the questioning goes beyond the notice.  Moreover, if the
principle is that the deposition must not stray beyond the
notice, that could cause other problems and waste the parties and
the witness's time.  If the witness has personal knowledge,
doesn't it make sense to get that on the spot?  But then it's
like any other deposition.

A different reaction was that such a rule invites an even
longer list of topics.  If those are the only things one may ask
about, one must be careful to include everything that might be
important.  A reaction to that concern was "This happens
already."

Another possible concern was that such a rule provision
might be invoked against questions designed to test the
credibility of the witness.  And testing credibility should be
o.k.

(H) judicial admissions:  An initial reaction to this
provision was that it would be useful to determine whether it is
different from the case law in any circuit.  A rule change can
change existing case law, but we should go into that with open
eyes.

How to proceed from here

As time for the call was running short, discussion shifted
to the best way to proceed from this point.  There was further
discussion of whether to provide only general topics or more
concrete sketches of possible rule provisions to stimulate
discussion during the November meeting of the full Committee.

One way of proceeding was with fervent caveats that the
Subcommittee has only begun its discussion of these difficult
topics and has not reached any conclusions on whether any rule
change proposals are appropriate, much less what they should be
if they are appropriate.

It was noted that, after November, the full Committee will
probably be occupied mainly with the public comment process on
the package published in August, particularly the class action
rule.  The full Committee got a brief introduction to the
30(b)(6) issues during its April meeting.  So it is probably not
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asking too much for them to absorb the very tentative specifics
we have been discussing.

At the same time, it might be very helpful were the
Subcommittee to hold another conference call before the November
meeting.  Ultimately, the Subcommittee should be making
recommendations to the full Committee, and it should approach the
November meeting with an eye to what guidance it wants from the
full Committee.

But getting the specifics out into the agenda book may pay
dividends beyond full Committee reactions.  Some bar groups and
others monitor what the Committee is discussing, and formal or
informal reactions may be forthcoming and helpful.  All members
of the full Committee might then be sensitized to the issues
raised and alert to whether they encounter experiences pertinent
to our work.

In conclusion, the idea going forward is to recognize that
we are at a very early stage, and also that there are many sides
to the issues we have identified.  The Rule 23 Subcommittee, for
example, had a very different set of issues during its first
major report to the full Committee in March 2012 from the list
that eventually became the current preliminary draft of proposed
amendments.  These things evolve.
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Notes of Conference Call
Rule 30(b)(6) Subcommittee

Sept. 1, 2016

On Sept. 1, 2016, the Rule 30(b)(6) Subcommittee of the
Advisory Committee on Civil Rules held a conference call. 
Participating were Judge Joan Ericksen (Chair of the
Subcommittee), Judge Brian Morris, Judge Craig Shaffer, John
Barkett, Parker Folse, Virginia Seitz, Prof. Edward Cooper
(Reporter to the Advisory Committee), Prof. Richard Marcus
(Reporter to the Subcommittee) and Derek Webb (Rules Law Clerk).

The call was introduced as offering an occasion for
exploring the ideas that have been suggested for changing Rule
30(b)(6) and exchanging views about the most significant problems
encountered under that rule.  The reality is that bar groups have
repeatedly urged the Advisory Committee to pursue amendments to
the rule to respond to problems they have portrayed as serious. 
A decade ago, the Committee gave serious and extended
consideration to a variety of these concerns, but concluded that
it did not then seem that amendments would resolve various
problems, and also worried that amendments might themselves
produce problems.  But reports of serious problems continue to
come in.

The members of this Subcommittee all expressed an interest
in focusing on the rule and perhaps revisiting some of the issues
not acted upon a decade ago.  In advance of the meeting, Prof.
Marcus circulated a memorandum listing about 16 possible issues
that had emerged through recent submissions to the Committee or
from a review of the study done a decade ago.  In addition, he
circulated a considerable body of material generated during that
work done a decade ago as background for the current work.  But
the Subcommittee had not itself discussed the issues that seemed
most pressing, a process this conference call could begin.

A first reaction was that one idea would be to consider some
sort of requirement that the party noticing the deposition
provide to the other parties (particularly the organization
providing the testimony) a list or copies of all documents or
electronically stored information that would be the subject of
examination during the deposition.  Some courts have standing
orders directing that such materials be provided.  The documents
can both assist the responding organization in knowing what
information is sought, and assist it in selecting the best
representative to provide that information.

The example of In re San Juan DuPont Plaza Hotel Fire
Litigation, 859 F.2d 1007 (1st Cir. 1988), was cited.  In that
massive litigation, the district court ordered a deposition
protocol requiring that any party taking a deposition provide a
list of exhibits to be used during the deposition five days
before the deposition was to begin.  In this case, it was
anticipated that around 2,000 depositions might be taken.  The
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Plaintiffs Steering Committee obtained appellate review of this
order, urging that it intruded on work product protections.

The First Circuit held that the order was "not a discovery
order of the genre to which we are accustomed" because it did not
resolve disputes about production of information.  Id. at 1012. 
Instead, it focused on "the systemic needs of the litigation,"
and could be justified under "the court's newly-augmented
authority to control and manage the litigation and the course of
discovery."  Id. at 1013, citing Rules 16 and 26(f).  And that
made all the difference (id. at 1015):

When case management, rather than conventional
discovery, becomes the hammer which bangs against the work
product anvil, logic demands that the district judge must be
given greater latitude than provided by the routine striking
of the need/hardship balance [under Rule 26(b)(3)(A)(ii)].

Perhaps the time has come to write something like the
protocol adopted for this exceptional case into the rules, at
least for 30(b)(6) depositions.  There are many reasons to favor
such a method in that setting.  It would help avoid the "I don't
know" response.  It would provide useful direction to the
responding organization about whom to select to testify.

Another participant observed that a recurring problem with
30(b)(6) depositions is determining how to incorporate
proportionality principles in this setting.  Ten years ago or
more, one would usually not see lists of more than ten topics to
be addressed, but those lists seem to have ballooned.  Often the
topics seem to overlap.  This trend points up the need for more
judicial oversight up front.

Another participant reacted to the long list of ideas
enumerated in the background memo for the call by saying that
"Only a small number did not seem worth investigating."  These
issues are pretty important.  For example, it would be very
valuable to provide a mechanism for objecting.  Perhaps that ties
in with proportionality; our recent amendment to Rule 26(b)(1)
tries to make clear in the Committee Note that often the
responding party must be the source of information about the
asserted burden of compliance.  That surely is true in the
30(b)(6) context.

Another practical consideration is to provide advance notice
of the identity of the actual persons to testify, and specifics
on which designated topics they will address.  Similarly,
providing more specifics by rule on how these depositions are
handled in relation to the ten-deposition rule and the limitation
of any given deposition to one day of seven hours would be
welcome.

At the same time, we need to be aware that it could prove
difficult to address these sorts of matters in definite or
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precise rule language.  The reality, however, is that the current
uncertainty means that a lot of time, money and energy are chewed
up fighting about these things.

This observation drew the reaction that one might say the
problem is that 30(b)(6) itself does not provide specifics on
these sorts of things, and that one must refer to other
provisions in the rules to obtain direction about these matters. 
That idea suggested a comparison -- when Rule 45 was under
consideration several years ago, some suggested that it was so
long because it was a "stand alone" rule that provided specifics
on a wide variety of things rather than leaving those for
regulation by other rules.  Perhaps 30(b)(6) should move in that
direction.  Perhaps that expansion of the rule would mean that it
should be moved out of Rule 30 and made a stand-alone rule,
perhaps a new Rule 30.1.

Whatever the cause, it was noted, the reality is that there
is a lot of gamesmanship under the current rule.  The party
serving the notice of deposition wants to be as comprehensive as
possible.  The responding party therefore confronts a
considerable burden because it risks being bound by the
deposition answers in the sense of being precluded from using
undisclosed evidence later in the case.  That leads the
responding party to be overly cautious.

An example was offered:  In a recent environmental
contamination action, the claim was against a company, and
focused on activities in the 1970s.  By the time the litigation
began, nobody was around who had been there when the events in
question occurred.  Nonetheless, the opposing party was insisting
that 30(b)(6) compelled the company to produce somebody to answer
questions about what had happened decades ago.  It might turn out
that the only way to do this would be to select a person to
review the documents from the 1970s and testify more or less as
follows: "Here's what I found in these documents; that's all we
know now."

Another participant reacted that the rule can seem to
require a party to respond by presenting a person with knowledge
even though it does not actually have anyone who knows about the
matters in issue.  It's not clear from the rule how that should
be handled, although the rule is limited to "information known or
reasonably available to the organization."

A related problem can be the "inchoate" definition of the
topics on which testimony is sought.  Without a clear picture of
the topics that will be the focus of the questioning, there's a
significant risk that a party will produce a representative who
does not know about some of the things the noticing party says
during the deposition that it wants to explore.  Another
participant noted that this may be one of the reasons why
adequacy of preparation is frequently litigated.

Advisory Committee on Civil Rules | November 3-4, 2016 Page 137 of 218



Another set of problems is the recurrent effort to use the
30(b)(6) deposition to lock the organization down to its
contentions.  "I always see contention-related questions."  Under
Rule 33, those are permitted, but a deposition is a qualitatively
different setting.  Indeed, Rule 33 recognizes on its face that
the court can defer answers until late in the litigation.  Should
30(b)(6) provide an end run around that sort of thing?

Another participant observed that "I see topic lists that
include the Moon and the stars."  Particularly in the era of
greater concern with proportionality, shouldn't the rules
constrain that sort of thing.  Why not say that Rule 26(g)
applies to these discovery forays?  One response was that Rule
26(g)(1)(B) probably does apply by its own terms, since it
applies to virtually all discovery requests and responses. 
Indeed, to provide a specific reference in 26(g) to 30(b)(6)
might suggest a negative implication -- that the rule does not
apply to other discovery efforts that are not specifically
mentioned.

Another reaction was that this point suggests that there
should be something in 30(b)(6) itself to provide a variety of
specifics like the Rule 26(g) constraint, the proper handling of
the ten-deposition limit, the possibility of a second deposition
of the same organization.  That sort of invocation of other rules
would be in keeping with the recent additions of cross-references
to Rule 26(b)(1) (as amended in 2015) inserted in Rules 33 and
34.

This idea drew support:  It would be helpful to have
explicit procedures in Rule 30(b)(6) for such things as the
notice period required, an objection procedure that suspends the
duty to proceed with the deposition pending a meet and confer
session (and possible motion proceeding), the identification of
witnesses, and other matters.  It would be good to "lay the
groundwork" in advance.  Where needed, the assistance of the
court could be enlisted up front.

That drew the reaction from a judge that "I do that
routinely.  But I don't know how often that happens in other
courts."  The usual method in this court is that the Rule 16(b)
scheduling order establishes a deadline for 30(b)(6) depositions,
and also requires that the parties consult with the judge if they
are unable to work out the details of these depositions among
themselves.  Otherwise, the court is not involved until a post-
hoc motion proceeding, which is more costly and usually involves
hardened positions of the parties.

A reaction was that there is "no uniformity" about such
things in different courts.

Another reaction from a judge was that it is unclear whether
a rule can really cover such details.  Scheduling orders can be
tailored to the specifics of the case involved; even if there is
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considerable consistency for a given judge, there must still be a
need to tailor in a significant number of cases.  In this judge's
district, it seemed that sometimes responding parties engaged in
"hide the ball" tactics.  Meanwhile, it also seemed that some
plaintiffs came in with lists of 77 topics for their 30(b)(6)
depositions.  Particularly when they frequently litigate against
the same corporate entities, it sometimes seems that these
lawyers are simply trying to learn as much as they can about the
corporation, whether or not the requested information is really
needed for this particular case.

Another reaction was that special provisions for 30(b)(6)
depositions seem worth considering because it is unique among
depositions in requiring preparation from the witness.  True, it
is usually a very good idea to prepare any witness fully before a
deposition.  But the rules do not require that, and witnesses
cannot be sanctioned (though they may be impeached) for being
unable to answer many questions due to lack of preparation.

Another thought was that "It could be important to include
specifics in Rule 30(b)(6).  Many lawyers do not read all the way
through Rule 26, and never get to Rule 26(g).  A cross-reference
could be helpful."

Next steps

The discussion shifted to the question where to go from
here.

Literature and case law search:  One project that seems a
useful effort would be to determine what the professional
literature has said about the positives or negatives of 30(b)(6)
practice since the last intense examination by the Committee a
decade ago.  Hopefully, the Rules Law Clerk will be able to
assist on this effort.  The goal is not to find traditional law
review treatments of the subject, but rather to ferret out what
the practicing bar is saying.  For this purpose, for example, CLE
materials on the rule might be of considerable value; if members
encounter them it would be helpful to send something about those
to the Chair and Prof. Marcus.

At the same time, some case law research would probably be
helpful. A starting point on that sort of thing probably can be
found in the ABA submission earlier this year.  On such topics as
the proper handling of the ten-deposition rule, the one day of
seven hours rule, and the rule against a second deposition of a
person that has already been deposed, it would be useful to know
if there is a real conflict in the cases.  Obviously all those
limits can be altered in given cases, and one would hope the
lawyers would be sensible and cooperative in designing working
through the details among themselves.  But despite the recent
amendment to Rule 1, it seems unwise to assume that this harmony
will simply happen.
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Further sketches:  Another idea for the present is to try to
embody some of the ideas discussed during this call in possible
rule sketches suitable for discussion in a follow-up conference
call.  Sketches of concrete rule amendments often produce more
fruitful discussions than more general ideas.  The long list of
issues listed in the memo for the current call really is not
focused on the sorts of case-management attitudes emphasized
during the call.  So something additional seems important for
moving forward.

A variety of observations were offered:  One reaction was
that the simplest way would be to try to ensure that the lawyers
will come to the judge early if they cannot work these things out
among themselves.  Another reaction regarding limits on
deposition duration keyed to topics is that it might provide an
incentive to list a lot of topics to justify a longer deposition. 
And saying that there is a limited time for each topic could also
cause practical difficulties in determining when the questioner
has shifted from one topic to another.  In short, "solutions"
might present difficulties of their own.  Another example is that
time divisions are difficult if there are several parties that
want to question the witness.  How is the available time divided
up?  Perhaps these are things that specific rules cannot
productively address.  But promoting advance discussion is likely
to be better than leaving all these things up in the air until
the deposition begins.

A specific question arose -- Nobody has mentioned the
supplementation requirement during the call.  A decade ago, the
absence of any specific supplementation requirement for 30(b)(6)
depositions was noted, but the idea that it be added to Rule
26(e) was challenged on the ground that it would offer
organizations an easy out -- "I'll get back to you on that." 
Should it again be considered?  A response was that this could be
tricky.  Rule 37(c)(1) has considerable teeth where material is
not provided when it should have been, or at least in a
supplemental production.  Another reaction was that this
"dovetails" with the consequence of failure to provide during the
30(b)(6) deposition; when that is a treated as a judicial
admission that consequence should spur supplemental production
without the need for another rule provision.  But the "judicial
admission" cases seem mostly to turn out to be 37(c)(1) (or
perhaps Rule 37(d)(1) cases treating the failure to prepare as a
failure to appear) cases in which the premise is failure to
prepare the witness, and it seems unlikely that many judges would
really embrace the strong form of a judicial admission analysis.

Outreach to bar groups

A final topic mentioned briefly was that another effort to
obtain bar groups' reactions might be productive in the future,
but not in the near future.  For the present, a literature search
and targeted case law investigation could assist the Subcommittee
as it moves forward.  At the November meeting of the full
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Committee, it will probably be valuable to present the members
with an array of ideas to elicit their reactions and thoughts. 
At the same time, it will be important some time for the
Subcommittee to begin a triage effort.  Eventually, if it
concludes certain ideas are worthy of serious consideration for
amending the rule, the Subcommittee will likely be in a position
to report also that other ideas originally identified seemed on
examination not sufficiently promising to be brought forward.

Outreach to bar groups probably should not include any
issues that the Subcommittee has concluded do not hold promise. 
So it would not be productive now.  Of course, solicited groups
are free to volunteer any amendment ideas they have, but the
point for current purposes is that the Subcommittee will need to
finish a good deal more work before it is in a position to decide
(a) whether bar group outreach would be a good idea, and (b) what
topics the bar groups should be invited to address.

Immediate Efforts

For the present, the goal will be to convene another
conference call, ideally by Sept. 15, to give further thought to
the matters discussed in today's call.  Before that call, Prof.
Marcus will try to develop some discussion sketches of rule
changes that might serve the purposes discussed during today's
call.
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