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Arbitration: Epic Success or the Beginning of the End? May 3, 2019 
Select Empirical Studies 

Employment Arbitration 

• Samuel Estreicher, Michael Heise & David S. Sherwyn, Evaluating Employment Arbitration: A 
Call for Better Empirical Research, 70 RUTGERS U.L. REV. 375 (2018), available at  
http://www.rutgerslawreview.com/wp-content/uploads/2018/09/Evaluating-Employment-Arbitration-A-
Call-for-Better-Empirical-Research.pdf.  
 
            This 2018 study compares several recently published empirical studies on mandatory arbitration in 
employment disputes by examining those studies’ limitations and calling for new empirical research that 
extends beyond general win rates in federal courts versus arbitration. This study also reviews recent 
empirical data from EEOC filings and proposes that future studies should expand data selection to include 
EEOC data to resolve whether employees are better off pursuing their employment claims in courts or in 
arbitration. 
 
• ALEXANDER J.S. COLVIN, ECON. POLICY INST., THE GROWING USE OF MANDATORY 
ARBITRATION (2017), available at https://www.epi.org/files/pdf/144131.pdf. 
 
            This 2017 study examines mandatory arbitration clauses in employment contracts. Colvin 
concludes that mandatory arbitration has doubled in the employment sector since the 2000s, with more 
than 60 million employees in the U.S. now subject to mandatory arbitration clauses and approximately 
one third of those employees have waived their right to bring class action claims barring access to the 
court system.  

 
Business to Business Arbitration 

• DOUGLAS SHONTZ, FRED KIPPERMAN & VANESSA SOMA, BUSINESS-TO-BUSINESS ARBITRATION 
IN THE UNITED STATES: PERCEPTIONS OF CORPORATE COUNSEL, RAND CORPORATION (2011), 
available at https://www.rand.org/pubs/technical_reports/TR781.html. 

 
            This study surveyed corporate counsel to determine if arbitration is a more favorable forum than 
the court system in business-to-business disputes. Key findings include that a majority of the responding 
counsel believed arbitration was faster and less expensive than litigation and that arbitration was favored 
because of its confidentiality. However, respondents were discouraged by arbitration for its absence of 
right to appeal unfavorable decisions.  
 

Kaiser Mandatory Arbitration Study 

• Alan Morrison, Mandatory Arbitration of Kaiser Claims, DISP. RESOL. J., (2015), available at 
http://masonlec.org/site/rte_uploads/files/SCJI/Kaiser%20Dispute%20Resolution%20Journal%20Article.
pdf. 
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            This study examines the overhaul of Kaiser Permanente’s mandatory arbitration for its members’ 
medical malpractice claims brought in California post Engalla v. Permanente Medical Group,1 where the 
California Supreme Court criticized Kaiser’s self-run arbitration system. After Engalla, Kaiser changed to 
an independent arbitration system overseen by an independent board and also changed its rules governing 
arbitration. The study sought to determine whether the new Kaiser arbitration system could provide a fair 
hearing with a reasonable opportunity to recover damages in medical malpractice claims. Key findings 
include that the Kaiser arbitration system provided a less expensive, faster and fair forum with substantial 
claimant, lawyer, and arbiter satisfaction. 
 

Consumer Arbitration Empirical Studies 

• CONSUMER FINANCIAL PROTECTION BUREAU, ARBITRATION STUDY (2015), available at 
http://files.consumerfinance.gov/f/201503_cfpb_arbitration-study-report-to-congress2015.pdf. 
 
            The CFPB conducted a study on arbitration clauses in agreements between consumers and their 
financial services providers at Congress’ request under the Dodd-Frank Wall Street Reform and 
Consumer Protection Act published in 2015. Key findings include arbitration agreements restrict 
consumer’s relief for damages by limiting class action lawsuits; very few consumers bring individual 
claims in federal courts; more than 75% of consumers did not know whether they were subject to 
arbitration clauses in their agreements with their financial service providers; and that the CFPB found no 
evidence that arbitration clauses lead to lower prices for consumers. Based on this study, in 2017, the 
CFPB issued rules to eliminate arbitration clauses that waive class-action litigation. However, in 
November 2017, President Trump signed Congress’ joint disapproval revoking the CFPB rules by power 
of the Congressional Review Act. 
 
• SEARLE CIVIL JUSTICE INST., CONSUMER ARBITRATION: BEFORE THE AMERICAN ARBITRATION 
ASSOCIATION (2009), available at 
https://www.adr.org/sites/default/files/document_repository/Searle%20Civil%20Justice%20Institute%20
Report%20on%20Consumer%20Arbitration.pdf. 
 
            This 2009 preliminary report conducted using AAA data in consumer arbitration found that the 
costs of arbitration are low; arbitrations are expeditious; consumers won some type of award in more than 
half of the cases examined; no statistical significance was found for “repeat player” businesses; and a 
majority of the arbitrations reviewed followed AAA due process protocols. 
 

                                                 
1 Engalla v. Permanente Medical Group, Inc., 938 P.2d 903 (1997). 
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