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A witness who is qualified as an expert by knowledge, skill, experience, training, 

or education may testify in the form of an opinion or otherwise if:

a) the expert’s scientific, technical, or other specialized knowledge will help 

the trier of fact to understand the evidence or to determine a fact in issue;

b) the testimony is based on sufficient facts or data;

c) the testimony is the product of reliable principles and methods; and

d) the expert has reliably applied the principles and methods to the facts of 

the case.

Rule 702. Testimony of Expert Witnesses



The Misunderstood Rule

Source: www.lfcj.com



Special Problem of Flimsy Expert 

Evidence in MDLs

Thomas Sheehan



MDLs Dominate the Federal Civil Docket

Source: www.Rules4MDLs.com



No Uniformity:   Admissibility Under 702 Depends on Jurisdiction

Topic Proper Application Lax Application

Use of statistically insignificant 

“trends.”

In re Abilify, 299 F. Supp. 3d at 1367 (N.D. Fla. 2018) 

(holding an expert's "five statistically insignificant 

findings from the clinical trials, and also his 

characterization of those findings as a trend, must 

be excluded as unreliable").

In re Testosterone Replacement Therapy, 2018 WL 

4030585, at *3 (N.D. Ill. 2018) (allowing an expert 

to rely on observational studies that "show only 

'trends"').

“Reanalysis” of studies to reach 

conclusions opposite those of 

the authors.

In re Lipitor, 145 F. Supp. 3d at 593 (D.S.C. 2015) 

(holding an expert generally cannot "conduct his 

own 'reanalysis' solely for the purposes of 

litigation and testify that the data support a 

conclusion opposite that of the studies' authors in 

a peer-reviewed publication").

In re Celexa, 927 F. Supp. 2d at 765 (E.D. Mo. 2013) 

("There is no requirement that [an expert] reach 

the same conclusion as [a study's author] just 

because he relied on [the author's] data.").

Analogizing between different 

exposures.

In re Mirena (No. II), 341 F. Supp. 3d at 288 (S.D.N.Y. 

2018) ("[C]ourts regularly exclude expert 

opinions built on analogies to different chemical 

compounds than the one at issue.").

In re Prempro, 2012 WL 13033302, at *4 (E.D. Ark. 

2012) (rejecting the concern that "if you lump all 

hormone therapy formulations together, you may 

mistakenly attribute a risk to all hormone 

therapy when only some have that risk").



• “The factual basis of an expert opinion goes to the credibility of the testimony, not the 

admissibility.”

• In re Nexium (Esomeprazole) Prods. Liab. Litig., 2014 WL 5313871, at *1 (C.D. Cal. Sept. 30, 2014).

• “Disagreement with the methods used by an expert is a question that goes more to 

the weight of the evidence than to reliability for Daubert purposes.”

• In re Johnson & Johnson Talcum Powder Prods. Marketing, Sales Practices & Prods. Litig., No. 3:16-

MD-2738(FLW) Slip Op. at 46 (D.N.J. Apr. 27, 2020).

• “The factual basis of an expert opinion is assessed by the jury.”

• In re Chantix (Varenicline) Prods. Liab. Litig., 889 F. Supp. 2d 1272, 1297 (N.D. Ala. 2012).

Courts Misunderstand Rule 702 Gatekeeping



In the Roundup MDL, Judge Chhabria called the plaintiffs’ causation evidence 

“rather weak” and “shaky,” concluding that:

“[t]he evidence, viewed in its totality, seems too equivocal to support any 

firm conclusion that glyphosate causes NHL.”

SUMMARY JUDGMENT DENIED

Roundup Decision Illustrates the Need for Rule 702 Amendment



“The Ninth Circuit has placed great emphasis on Daubert’s admonition 

that a district court should conduct this analysis ‘with a “liberal thrust” 

favoring admission,’” which has “resulted in slightly more room for 

deference to experts in close cases than might be appropriate in some 

other Circuits.”

In re Roundup Prods. Liab. Litig., 390 F. Supp. 3d 1102, 112-13 (N.D. Cal. 2018)

Roundup Decision Illustrates the Need for Rule 702 Amendment



Incentivizes plaintiff attorneys to build the biggest claim inventory through 

third party funding and TV advertising.

Close Calls on Expert Evidence Favor Plaintiffs 



How Do We Solve the 

Rule 702 Problem?

Lee Mickus



Rejection of expert testimony is the exception rather than the rule, and expert testimony 

should be admitted if it advances the trier of fact’s understanding to any degree.

As a general rule, the factual basis of an expert opinion goes to the credibility of the 

testimony, not the admissibility, and it is up to the opposing party to examine the factual 

basis for the opinion in cross-examination.

Only if the expert’s opinion is so fundamentally unsupported that it can offer no 

assistance to the jury must such testimony be excluded. Doubts about the usefulness of 

an expert’s testimony should generally be resolved in favor of admissibility.

Defendants’ Daubert motion is denied. 

Source: No. CV 18-3367 ADM/KMM, 2020 WL 4816377, at *11 (D. Minn. Aug. 19, 2020)

Trice v. Napoli Shkolnik PLLC



Flat Earth Test

Unless the testimony rises to the level of arguing that the earth is flat, it 

will be admitted.



“As a general rule, the factual basis of an expert opinion goes to the credibility of the 

testimony, not the admissibility, and it is up to the opposing party to examine the factual 

basis for the opinion in cross-examination.”

• Trice quotes U.S. v. Finch, 630 F.3d 1057 (8th Cir. 2011)

• Finch quotes U.S. v. Rodriguez, 581 F.3d 775 (8th Cir. 2009)

• Rodriguez quotes Arkwright Mut. v. Gwinner Oil, 125 F.3d 1176 (8th Cir. 1997) [pre-Rule 

702]

• Arkwright quotes Hose v. Chicago Nw. Transp., 70 F.3d 968 (8th Cir. 1995) [even 

earlier pre-Rule 702]

• Hose quotes Loudermill v. Dow Chem., 863 F.2d 566 (8th Cir. 1988) [pre-

Daubert]

Trice Core Misstatement of Gatekeeping Role – Statement 1



“Only if the expert’s opinion is so fundamentally unsupported that it can offer no 

assistance to the jury must such testimony be excluded.”

• Trice quotes Bonner v. ISP Techs., 259 F.3d 924 (8th Cir. 2001)

• Bonner quotes Hose v. Chicago Nw. Transp., 70 F.3d 968 (8th Cir. 1995) [pre-Rule 702]

• Hose quotes (and actually overextends by adding “Only if”) Loudermill v. Dow Chem., 

863 F.2d 566 (8th Cir. 1988) [pre-Daubert]

• Loudermill paraphrases Viterbo v. Dow Chem., 826 F.2d 420 (5th Cir. 1987) [even 

earlier pre-Daubert]

Trice Core Misstatement of Gatekeeping Role – Statement 2



• Loudermill: “the factual basis of an expert opinion goes to the credibility of the 

testimony, not the admissibility[.]”

• quoted in more than 210 federal orders since Jan. 2015

• Viterbo: “questions relating to the bases and sources of an expert’s opinion affect 

the weight to be assigned that opinion rather than its admissibility[.]”

• quoted in more than 140 federal orders since Jan. 2015

How Big is the 702 Problem? 



• “The party seeking to introduce the expert testimony bears the burden of 

establishing by a preponderance of the evidence that the proffered testimony is 

admissible. There is a presumption that expert testimony is admissible[.]”

• -S.E.C. v. Yorkville Advisors, LLC, 305 F. Supp.3d 486, 503-04 (S.D.N.Y. 2018)

• Other caselaw-based burden avoidance mechanisms:

• “Rule 702 embodies a liberal standard of admissibility”

• “in a borderline circumstance . . . allow the jury to pass on the evidence”

• “Rejection of expert testimony is the exception rather than the rule”

Confusion About the Burden of Production 



Judge Schroeder’s article – “some trial and appellate courts misstate and muddle 

the admissibility standard, suggesting that questions of the sufficiency of the 

expert’s basis and the reliability of the application of the expert’s method raise 

questions of weight that should be resolved by a jury”.

• Citations reflected in Westlaw since June 19, 2020: 0

Loudermill principle – “factual basis of an expert opinion goes to the credibility of 

the testimony, not the admissibility”.

• Quotations reflected in Westlaw since June 19, 2020: 6

Can Education Break the Citation Cycle?



• A witness who is qualified as an expert by knowledge, skill, experience, 

training, or education may testify in the form of an opinion or otherwise if, 

after findings consistent with Rule 104, the court determines: [IADC 

Comment]

• A witness who is qualified as an expert by knowledge, skill, experience, 

training, or education may testify in the form of an opinion or otherwise if the 

court finds by a preponderance of the evidence: [forthcoming Comment]

What Would an Amendment Say?



• Ideal to submit by October 5; letter format is common

• Key content to consider:

• My experience supports the need for an amendment to Rule 702

• There is confusion in the courts that can be clarified by a Rule 702 change

• The problem is pervasive – personal and even obscure examples are 

useful

• Education alone will not solve the problem

• Submit comments online: https://www.uscourts.gov/rules-policies/about-

rulemaking-process/how-submit-input-pending-proposal

Submit Comments to the Advisory Committee

https://www.uscourts.gov/rules-policies/about-rulemaking-process/how-submit-input-pending-proposal


QUESTIONS 

& 

ANSWERS



To learn more about LCJ's 

initiatives visit:

www.lfcj.com


