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834 Since the Committee’s November meeting, the MDL Subcommittee has continued to
835 explore and gather information about the issues it has been considering.  This report is designed
836 to prompt discussion from the full Committee in light of the Subcommittee’s current thinking. 
837 That thinking has moved beyond the point it had reached last November, but remains at a
838 relatively early stage.  It is not yet clear that any rule change proposal merits serious study or
839 efforts to draft sketches of a new rule.  But it is becoming a little clearer that certain possible
840 amendment ideas seem to have more promise than others.  That very preliminary view does not
841 mean that no alternative measures warrant consideration, but does reflect the attitude that it
842 makes sense to identify those ideas that seem presently to have more promise.

843 Since the November meeting, there have been a number of developments that are
844 reflected in this agenda book and will be presented at the meeting in San Antonio.  The first is
845 that the Judicial Panel on Multidistrict Litigation has continued to provide very valuable
846 information to the Subcommittee on various issues the Subcommittee has been studying.  The
847 Panel has shared detailed information with the Subcommittee that shows, among other things,
848 some trend lines that are worth mentioning at the outset.

849 It is certainly true that the last decade has seen a considerable rise in the total number of
850 cases subject to an MDL transfer order.  But that large number in recent years has been
851 principally due to there being, at any given time, about two dozen MDLs with 1,000 or more
852 cases.  By way of comparison to those two dozen, more than twice as many MDLs have fewer
853 than 10 actions and more than half of all MDLs have fewer than 100 actions.  This statistic bears
854 on what has been called the “scope” issue.  If one thinks about rules of general application, it
855 may be difficult to characterize rules that only bear on the two dozen largest MDLs as fitting
856 readily in that category.  But those MDLs have the great majority of individual cases subject to
857 an MDL transfer order – reportedly over 85%.  , Oct. 26, 2018, report from Prof. Zachary
858 Clopton of Cornell Law School, included in this agenda book.  (The report, posted on the A.O.
859 website as 18-CV-Y, was received too late for inclusion in the November 2018 agenda book.)

860 Another trend line seems to be that the number of MDL dockets has not been rising.  To
861 the contrary, it has declined by about 50% since 2009.  There have been fewer motions for
862 centralization before the Panel than a decade ago, and it has granted those motions at a lower rate
863 in recent years than was true a decade ago.  That surely does not provide a basis to forecast future
864 developments, but does seem worth noting.

865 The Federal Judicial Center Research Division has also been providing valuable research
866 support, which is the subject of a report in this agenda book.

867 The Subcommittee itself has met three times by conference call, on December 10, 2018,
868 January 25, 2019, and February 20, 2019.  Notes on the first of those conference calls are in this
869 agenda book.  The second and third calls were largely focused on the scope of information-
870 gathering efforts and the initial results of the FJC work, as well as the information provided by
871 the Panel.  One of the conclusions reached was that a survey of judges would probably be
872 valuable, but also that such a survey should be deferred until it is clearer what possible
873 amendment ideas seem most worthy of serious study.

874 The Subcommittee continues to attend events that focus on the issues it is studying. 
875 Since the November meeting, these have included and are expected to include the following:

876 • State-Federal Conference, Emory University Institute for Complex Litigation and
877 Mass Claims, February 28-March 1, 2019, Newport Beach, CA.



878 • Lawyers for Civil Justice Membership Meeting, May 3, 2019, Washington, DC.
879
880 • MDL Roundtable, Emory University Institute for Complex Litigation and Mass
881 Claims, May 9-10, 2019, Boston, MA.
882
883 • American Association for Justice Convention, July 27-30, 2019, San Diego, CA.

884 Besides the notes of the December 10 conference call and the submission from Prof.
885 Clopton, the agenda book also contains the following materials received since the November
886 meeting:

887 • November 21, 2018, letter from John Beisner (18-CV-BB)

888 • January 31, 2019, letter from Bracket Denniston and 25 other general counsels
889 (19-CV-D)
890
891 • February 20, 2019, letter from Eric Binderman and two other representatives of
892 litigation funders (19-CV-E)
893
894 • February 20, 2019, letter from Christopher Bogart of Burford (19-CV-F)

895 The following discussion introduces the issues presently receiving the most attention in
896 hopes of obtaining the views of the full Committee on the importance and challenges of possible
897 rulemaking.  As noted above, this listing does not mean that the Subcommittee is no longer
898 considering other issues or that it regards one or more of these as promising subjects for
899 rulemaking.  But it does hope to focus the full Committee’s attention on a more limited set of
900 issues than were presented during the November meeting.  In case they might prove helpful to
901 discussion, the memo includes a series of underscored questions about proceeding from here.

902 The topics covered are:

903 (1) Screening claims using Plaintiff Fact Sheet (PFS) techniques
904 (2) Interlocutory appellate review
905 (3) Filing fees
906 (4) Master complaints and individual complaints in consolidated proceedings
907 (5) Settlement review/Appointment of lead counsel
908 (6) Third-party litigation funding (TPLF)

909

910 A concern has been the reported prevalence of groundless claims in larger MDL mass tort
911 proceedings.  It may be debated whether focusing on screening these cases out before focusing on
912 other matters is a wise use of the MDL transferee judge’s energy.  This topic has received
913 sustained attention from the Subcommittee.

914 As a starting point, it may be useful to consider the measure included in H.R. 985, the
915 Fairness in Class Action Litigation Act of 2017, which was passed by the House in March 2017. 
916 With the new Congress, this bill is no longer before the Senate.  It would have added a new
917 subsection (I) of § 1407, the Multidistrict Litigation statute, providing:

918 In any coordinated or consolidated pretrial proceedings conducted pursuant to
919 subsection (b), counsel for a plaintiff asserting a claim seeking redress for personal
920 injury whose civil action is assigned to or directly filed in the proceeding shall make
921 a submission sufficient to demonstrate that there is evidentiary support (including but



922 not limited to medical records) for the factual contentions in plaintiff’s complaint
923 regarding the alleged injury, the exposure to the risk that allegedly caused the injury,
924 and the alleged cause of injury.  The submission must be made within the first 45
925 days after the civil action is transferred to or directly filed in the proceedings.  That
926 deadline shall not be extended.  Within 30 days after the submission deadline the
927 judge or judges to whom the action is assigned shall enter an order determining
928 whether the submission is sufficient and shall dismiss the action without prejudice
929 if the submission is found to be insufficient.  If a plaintiff in an action dismissed
930 without prejudice fails to tender a sufficient submission within the following 30 days,
931 the action shall be dismissed with prejudice.

932 Judges Campbell and Bates conveyed to the House a variety of misgivings about this
933 measure and other features of H.R. 985.  Based on its study so far, the Subcommittee is not
934 presently focused on such an aggressive measure.

935 Instead, the Subcommittee has been gathering information about the widespread practice
936 of using a PFS in mass tort MDLs.  FJC research focused on MDL product liability
937 centralizations indicates that among “mega” MDL products liability MDLs (with more than
938 1,000 actions) a PFS order was entered in 87% of the proceedings, and in those with more than
939 100 actions, it was entered in 81% of the MDL proceedings.  This does not mean that these PFSs
940 were only or primarily used as screening devices, as opposed to being used to provide an
941 inventory of claims or to provide something of a “jump start” to discovery.

942 The actual experience with PFSs in MDL proceedings involves a longer timetable than
943 the statutory provision above.  The FJC found that the average time from Panel centralization to
944 entry of a PFS order in the proceedings it studied was over 8 months, and the median time was
945 over 6 months.  In about a third of the MDL product liability proceedings studied, moreover,
946 these initial PFS orders were later amended.  In some MDL product liability proceedings a
947 plaintiff profile form (PPF) was ordered in addition to a PFS or in lieu of a PFS.

948 In addition, in nearly half the MDLs the FJC studied, the court also ordered a defendant
949 fact sheet (DFS) as well as a PFS.  The MDLs with a larger number of actions involved DFS
950 orders more frequently than those with fewer actions.  The average time from centralization to
951 entry of a DFS order was over 10 months, and the median time was 7 months.  In some instances,
952 those orders seek information in defendants’ possession about plaintiffs.  Presumably that is
953 sometimes information not available to plaintiffs.  Whether any reliable prescription could be
954 made for the content of a DFS, or whether to require one, is not clear.

955 Could a rule prescribe content for PFS orders?  Although detailed information is not yet
956 available, it seems that these PFS orders are not identical.  Instead, as has been urged by many
957 attorneys during the Subcommittee’s study so far, these orders tend to be specific to the
958 circumstances of the litigation in which they are entered.  The PFS orders identified by the FJC
959 are not “ ” orders (so named because they were introduced in the New Jersey state court
960 case , 1986 WL 637507 (N.J. Super. 1986)), requiring submission of
961 expert support for claims of causation.  Instead, they generally focus on demonstrated or claimed
962 use of the product in issue and claimed injury of the sort assertedly caused by that exposure.  For
963 the most part, this information appears likely to be within the control of plaintiffs.

964 The FJC reports that all the PFS forms it examined included certain information:  (1)
965 health records; (2) personal identifying information; and (3) litigation history of the plaintiff. 
966 Many also included categories of litigation-specific questions, and frequently also a requirement
967 for medical or other types of releases.  It may be that some uniformity is emerging from practice,
968 but it is unclear whether that would be a sufficient basis for a rule listing required topics.  To the
969 extent the scope of any rule included cases of other types, that challenge would be compounded.



970 Under these circumstances, it appears challenging to contemplate a rule that would
971 specify the exact contents of a required PFS in all actions covered by the rule.  The possibility of
972 a DFS order could further complicate this picture.

973 What MDLs should be covered by a rule?  The H.R. 985 provision above applies to
974 “personal injury” actions.  Looking at product liability MDL proceedings (including some that
975 were not personal injury cases), the FJC found that they ranged in number of cases from three to
976 over 40,000. That may suggest that one could limit such a rule to MDLs with more than a certain
977 number of actions.  But as suggested by the filing fee discussion below, the number of actions is
978 not the same thing as the number of claimants; there may be some actions that include many
979 individual plaintiffs suing together under the joinder provisions of Rule 20.  And some MDLs
980 include class actions, further complicating this arrangement.

981 Looking to the FJC report, it seems that one could pick 1,000 cases as the cutoff, or
982 perhaps 100 cases.  Alternatively, the cutoff could be set at a similar number of plaintiffs.  Any
983 such number could be challenged as arbitrary, and there might also be uncertainty about counting
984 cases.

985 Determining what would constitute “personal injury” could prove challenging also.  For
986 example, in data breach litigation involving medical records, if emotional distress damages were
987 allowed on such a claim would that be a “personal injury” MDL? Perhaps “physical or emotional
988 injury” would be better.

989 Should a rule be limited to MDLs?  There have been cases that involved more than 1,000
990 claimants but were not subject to an MDL order.  ,
991 , 653 F.3d 828 (9th Cir. 2011) (claims on behalf of over 1,000 present and
992 former residents of town for health problems resulting from exposure to toxics from a chrome
993 plating facility on Main Street); , 200 F.3d 335 (5th Cir. 2000)
994 (tortious injury claims by over 600 people allegedly resulting from uranium mining activity).  In
995 both these cases, the district court imposed an order to provide details on individual plaintiffs as
996 a matter of case management.  Using a standard looking to number of claimants might support
997 applying a PFS requirement to cases not subject to a Panel order.  But since district courts appear
998 to have authority under Rule 16 to impose such a requirement, extending the rule beyond MDLs
999 seems unnecessary.  To date, there has been no argument in favor of wider application.

1000 Who should draft the PFS?  Assuming a rule could not itself prescribe the contents of a
1001 PFS, it might assign initial responsibility for preparing one.  Ultimately, a court order would
1002 normally be required to implement the PFS requirement, but that does not mean the court should
1003 draft the PFS.  Instead, it seems more reasonable that counsel should develop a proposed PFS.

1004 But it may be that serious drafting of a PFS could not begin until the court appoints lead
1005 counsel for the plaintiffs.  That set of issues is partly addressed in topic (5) below.

1006 How soon should a rule direct that a PFS or DFS order be entered?  The statutory
1007 proposal quoted above mandates submission of required information within 45 days of transfer to
1008 or direct filing within a covered MDL.  As noted above, the actual experience to date has been
1009 that PFS orders were entered a considerably longer period after centralization occurred.  One
1010 approach to a rule provision regarding timing might be to put the time limit beyond the longest
1011 time it has taken for entry of an order in any product liability MDL to date.  Alternatively,
1012 perhaps, a rule could adopt the average or median, or direct the transferee court to set the time.

1013 How is the PFS scheme to be enforced/policed?  The H.R. 985 provision imposes on the
1014 court a duty to review each submission within 30 days.  It does not direct counsel (for
1015 defendants?) to challenge either the sufficiency of submissions or the failure of certain claimants



1016 to submit the required materials.

1017 The Subcommittee has not heard that an approach like the one in H.R. 985 the has
1018 actually been employed in the MDLs identified by the FJC as involving PFS or DFS
1019 requirements.  Instead, it seems that the opposing party is ordinarily relied upon to challenge
1020 what it regards as inadequate submissions, with possible resort to the court if disputes remain.  In
1021 some instances, particularly in cases in which some claimants have completely failed to make a
1022 submission, there may be a show-cause process in which the court can dismiss based on the
1023 failure of a claimant to comply.  The FJC has found that the dockets in more than half the MDL
1024 proceedings with PFS requirements show evidence of activity to dismiss cases when substantially
1025 complete PFSs have not been filed.  This activity seems to be supported by Rule 41(b) and
1026 Rule 37(b)(2) (to the extent the PFS order may be regarded as a discovery order).  So it seems the
1027 rules already provide authority to dismiss where appropriate, and the remaining question is
1028 whether something more mandatory would warrant study.

1029 Should a rule modeled on Rule 26(f) be preferred?  One idea that has emerged is that
1030 (assuming initial drafting of a PFS is to be done by counsel), a rule could be modeled on
1031 Rule 26(f), which commands the parties in all but a small category of excluded cases to confer
1032 and develop a discovery plan to submit to the court in connection with its entry of a scheduling
1033 order pursuant to Rule 16(b).  Such an approach would offer more flexibility to tailor any PFS
1034 requirements to the specifics of the litigation.  It also could include consideration of a
1035 requirement for a DFS, and the content of any such directive.

1036 Such a rule might adopt a timing model requiring the parties to meet and confer a certain
1037 number of days after entry of a Panel order centralizing covered cases.  That might be more
1038 problematic if (as it appears sometimes happens) there are relatively few cases already pending at
1039 the time the Panel enters its initial centralization order.  Thereafter, many more may be filed,
1040 increasing the size of the MDL docket past the trigger point. (This is a version of the “Field of
1041 Dreams” concern.)  If the trigger for the new rule were the accumulation of a certain number of
1042 post-centralization cases, it may be a challenge to determine exactly when that happens.  Should
1043 it be the responsibility of the Panel’s clerk’s office to notify the transferee judge?  Tag-along
1044 cases probably produce a record with the clerk’s office of the Panel, but direct file cases likely do
1045 not.  Perhaps the clerk of the transferee court could keep count.

1046 It may be that adopting such a rule requiring the parties to confer after the Panel acts is
1047 unnecessary.  Probably most MDL transferee judges convene some sort of status or case
1048 management conference relatively promptly after centralization occurs.  It may be that one of the
1049 early pieces of business then is appointment of a leadership team for the plaintiff side.  That
1050 could also involve appointment of lead or liaison counsel on the defense side if there are
1051 numerous defendants.  Particularly in the larger MDLs, it seems likely that something like what a
1052 rule of this sort might require is already happening.  If so, it is unclear why a rule should
1053 command transferee judges or counsel to focus on a PFS in the small minority of large MDLs in
1054 which one is not used.

1055 Emory Institute effort:  Reportedly, the Emory Institute that is putting on two of the
1056 events listed above also has a working group made up of plaintiff-side and defense-side lawyers
1057 working on a bipartisan approach to the unfounded claims issues.  That may produce a useful
1058 model for the Subcommittee to consider.



1059

1060 H.R. 985 also included an addition of a new subsection to § 1407 providing as follows:

1061 The Court of Appeals having jurisdiction over the transferee district shall permit an
1062 appeal to be taken from any order issued on the conduct of coordinated or
1063 consolidated pretrial proceedings conducted pursuant to subsection (b) provided that
1064 an immediate appeal from the order may materially advance the ultimate termination
1065 of the proceedings.

1066 Somewhat similar proposals have been made to the Committee.

1067 Is § 1292(b) a sufficient avenue for interlocutory review?  Included in this agenda book is
1068 a report by John Beisner on research into use of § 1292(b) in MDL proceedings.  It concludes
1069 that very few such appeals have occurred.  That does not mean the decisions whether to allow
1070 interlocutory appeals in those cases were wrong under § 1292(b), but may mean that an
1071 additional avenue should be provided.

1072 It is not difficult to imagine situations in which there could be good reason to depart from
1073 the normal final judgment rule in some MDL proceedings.  To take an extreme case, consider
1074 that an MDL proceeding made up of 10,000 claims involved a potentially dispositive question
1075 such as possible preemption of the claims asserted.  There could be very strong reasons for
1076 favoring immediate review in such a case of a ruling on that issue even if there would be no
1077 urgency about such review in a single-plaintiff case.

1078 Whether those situations would satisfy § 1292(b)’s standards might be uncertain.  The
1079 statute focuses on “a controlling question of law.”  But determining what is a “question of law”
1080 may sometimes be difficult.  For example, is a decision that under Fed. R. Evid. 702 and 
1081 certain expert testimony is inadmissible a “question of law”?  Often it is said that a 
1082 ruling is reviewed for an abuse of discretion, which does not sound like a question of law.  Is a
1083 grant of summary judgment on one of the claims on the ground that plaintiff does not have
1084 sufficient evidence to warrant presenting the claim to the jury a “question of law”?

1085 Even after isolating questions of law, the statute also says that they must be “controlling.” 
1086 In a single-plaintiff case, it may often seem that a question is not controlling.  The issue may go
1087 only to some evidence to be submitted, or the right instructions to give in regard to certain
1088 claims.  Magnified thousand-fold in an MDL proceeding, such a question might seem more
1089 important but not more “controlling.”

1090 Even such controlling questions of law are a ground for immediate review only if there is
1091 “substantial ground for difference of opinion.”  That may often seem not to be true of rulings of
1092 immense importance to MDL proceedings due to the dimensions of those cases.

1093 § 1292(b) also says that immediate review should not be permitted unless it would
1094 “materially advance the ultimate termination of the litigation.”  How exactly that works in the
1095 large MDL could be debated.  The length of time it would take to resolve the appeal may often
1096 seem to cut against this criterion.  To the extent that granting immediate review might delay or
1097 defeat settlement efforts, a judge might conclude that such a development would not materially
1098 advance the ultimate termination of the litigation.  Since the first decade of the Panel’s
1099 operations, only a small percentage of cases transferred by the Panel have returned to the original
1100 forum.  The reality has been that the litigations terminate in the transferee forum, and often by
1101 settlement.



1102 Much of the foregoing is somewhat speculative, but the point is that there is reason to
1103 think that § 1292(b) is not ideally suited to deal with the specific question of immediate review in
1104 mega MDL proceedings.

1105 Should interlocutory review be mandatory?  The proposal in H.R. 985 provided for
1106 mandatory review, albeit with the proviso that immediate review is required only if it “may
1107 materially advance the ultimate termination of the proceedings.”  There have also been
1108 suggestions that a rule might give such review priority over other appellate matters.  The
1109 Subcommittee is not aware of any receptivity to such a command in the rules.  Given criminal
1110 appeals and “emergency” matters of various sorts, mandatory expedited review does not seem
1111 workable.  To the extent a mandatory rule is attractive, that will mean that the criteria for review
1112 must be refined as much as possible.

1113 An alternative might be to adopt a discretionary rule like Rule 23(f) for class-certification
1114 orders.  It may be possible that such discretionary authority over interlocutory review would be
1115 an acceptable method of introducing more flexibility without adding unnecessary delay or
1116 requiring highly precise criteria for review.  Given the variety of experiences with MDL
1117 litigation, there is much to be said for flexibility.

1118 Should the district judge have first say, or any say?  § 1292(b) gives the district court
1119 authority to “certify” an issue for immediate appellate review.  If that certificate does not issue,
1120 the court of appeals cannot accept an immediate appeal under the statute.  It might be that the
1121 uncertainty of applying the statute’s criteria set forth above would mean that a rule with a
1122 requirement that the district court certify but different criteria would be sufficient to facilitate
1123 needed review.

1124 Rule 23(f) does not require that the district court certify the order for review, and instead
1125 grants the court of appeals discretion to decide whether to allow the appeal.  That could be a
1126 model for an MDL rule, but it is difficult to understand how the court of appeals would exercise
1127 that discretion without knowing the district judge’s attitude about the impact of immediate
1128 review on the conduct of the MDL proceedings.

1129 Giving the district judge an opportunity to opine on the desirability of immediate review
1130 rather than a veto could be done by requiring that the petition be filed in the district court and
1131 transmitted to the court of appeals, or that the court of appeals be authorized to invite the views
1132 of the district judge.  That might entail proposing some time deadline for the district court to act.

1133 Should there be a time limit on petitioning for review?  Rule 23(f) requires the petition to
1134 be filed within 14 days of the district court’s class-certification ruling.  That might not be suitable
1135 in the MDL setting.  For one thing, a series of rulings in separate cases might reach a crescendo
1136 showing that interlocutory review is of such moment to the MDL proceeding as to justify
1137 immediate review.

1138 Should immediate review be authorized only for certain sorts of orders?  Rule 23(f) is
1139 limited to orders granting or denying certification of a class action.  Submissions to this
1140 Committee have suggested that one might delimit a new authority for interlocutory review by
1141 permitting it only with regard to certain types of orders.  Candidates have included preemption
1142 rulings, rulings on the admissibility of expert opinion evidence, and rulings on personal
1143 jurisdiction.

1144 The range of possibilities suggests the difficulty of limiting the authority to review by
1145 order type.  Rule 23(f) deals with an order that routinely is among the most important, often the
1146 most important, in the course of pretrial proceedings.  But the range of orders that might have
1147 such significance in MDL proceedings makes it difficult to predict with confidence which might



1148 have central importance in a given MDL.

1149 Can a rule usefully focus the decision whether to grant review without being limited to
1150 certain kinds of orders?  One standard might be to limit interlocutory review to “dispositive”
1151 rulings.  That resembles the “controlling question of law” standard in § 1292(b).  Applying such
1152 a standard might prove quite troublesome.  For illustration, see n. 8 in Mr. Beisner’s letter (in this
1153 agenda book).

1154 Instead, a more fruitful approach might be something like the “materially advance the
1155 ultimate termination of the litigation standard” in § 1292(b).  As noted above, that does not seem
1156 to work in mega MDLs, however, where the ultimate termination of the litigation may involve
1157 thousands of individual cases.  Ed Cooper suggests looking instead to a standard modeled on the
1158 one for direct appeals to the court of appeals in bankruptcy proceedings – “materially advance the
1159 progress of the case or proceeding.”  28 U.S.C. § 158(d)(2)(A)(iii).  Something along those lines
1160 seems better adapted to the justification for considering this additional route to interlocutory
1161 review.

1162 One might object that this standard is too malleable, and might make the court of appeals
1163 too dependent on the district court’s view of what would further the goals of the MDL
1164 centralization.  In that sense, it might seem to approach the district-court veto that § 1292(b)
1165 contains.  But that flexibility also offers the virtue of being adapted to the circumstances of an
1166 individual MDL proceeding.

1167

1168 Filing fees are governed by a statute, 28 U.S.C. § 1914(a):  “The clerk of each district
1169 court shall require the parties instituting any civil action, suit or proceeding in such court,
1170 whether by original process, removal or otherwise, to pay a filing fee of $350.”  The Civil Rules
1171 do not address the question, except to the extent the party joinder provisions of Rule 20 affect
1172 filing fees by permitting multiple plaintiffs to join together in a single action and pay a single
1173 filing fee.

1174 Submissions to the Committee have suggested that requiring payment of individual filing
1175 fees might be a useful adjunct to other screening methods (see item (1) above), something of a
1176 “put your money where your mouth is” approach.  To the extent the requirements of Rule 11(b)
1177 do not prompt lawyers who adhere to the alleged motto “Find a name, file a claim” to screen
1178 cases, having to pay individual filing fees for each plaintiff might cause them to be more careful
1179 about what they file.

1180 Since 2016, a new origin code has been added to the civil cover sheet that identifies direct
1181 filed cases in MDL proceedings.  The FJC researchers identified direct filed cases, and found that
1182 in the cases identified the filing fee was paid 99% of the time.  The 70,000 plus direct filed cases
1183 so identified included 90,000 plus plaintiffs.  But in a large number of the multi-plaintiff cases
1184 the two plaintiffs share the same last name, which suggests that they involve two family members
1185 and include loss of consortium claims.

1186 It thus appears that filing fees are regularly being charged individually.  Whether that has
1187 measurably reduced the frequency of unfounded claims is presently unknown.  But current
1188 reports do not indicate that, if it has had such an effect, it has entirely removed such cases from
1189 the mix.  Given the frequency of filing fee payment (at least in direct-filed cases), it is far from
1190 clear that any rulemaking on this front would promise significant improvement in screening out
1191 unfounded claims.

1192 Should the Subcommittee continue to focus on a filing-fee rule?



1193
1194

1195 The Committee has received a suggestion that it add a reference in the rules to master
1196 complaints.  Rule 7(a) says that only the pleadings listed there (not including “master
1197 complaints”) are allowable pleadings.  The objection is that some district courts have assertedly
1198 said that master complaints are not subject to challenge under Rule 12 because “master
1199 complaints” are not listed in Rule 7(a). Lawyers for Civil Justice, Request for Rulemaking
1200 (17-CV-RRRR) at 3-4.

1201 It does not seem that master complaints are unknown quantities.  For example, in
1202 , 135 S. Ct. 897 (2015), some 60 cases were centralized by the
1203 Panel.  The transferee judge then granted defendants’ motions to dismiss in some of the cases; at
1204 least in this MDL proceeding there was no obstacle to challenging individual complaints. 
1205 Plaintiffs appealed, and the court of appeals dismissed the appeals on the ground that judgment
1206 was not final in all the cases centralized by the Panel and, accordingly, that the appeal was
1207 premature.

1208 The Supreme Court reversed, holding that there was appellate jurisdiction because each
1209 case in that particular MDL proceeding remained a separate case because the original pleadings
1210 were not superseded by a master complaint.  Justice Ginsburg explained ( at 904 n.3):

1211 Parties may elect to file a “master complaint” and a corresponding “consolidated
1212 answer,” which supersede prior individual pleadings.  In such a case, the transferee
1213 court may treat the master pleadings as merging the discrete actions for the duration
1214 of the MDL pretrial proceedings.  ,
1215 731 F.3d  586, 590-92 (C.A. 6 2013).  No merger occurs, however, when “the master
1216 complaint is not meant to be a pleading with legal effect but only as an administrative
1217 summary of the claims brought by all the plaintiffs.”  at 590.

1218 , 731 F.3d 586 (6th Cir. 2013),
1219 involves somewhat the opposite situation, again addressing appellate jurisdiction.  In that case,
1220 after transfer by the Panel the plaintiffs filed a consolidated complaint.  The defendants moved to
1221 dismiss several claims in the consolidated complaint, and the district court granted the motion. 
1222 That resulted in dismissal of all the claims asserted by the appealing plaintiffs, but left the claims
1223 of other plaintiffs still standing.  The plaintiffs who suffered a dismissal appealed, urging that
1224 “they did not file a consolidated complaint but only an administrative document with no legal
1225 force.”   at 590.

1226 The court of appeals disagreed, dismissing the appeals on the ground there had not yet
1227 been a final judgment because other claims made in the consolidated complaint were still
1228 pending before the district court.  Judge Sutton explained ( ):

1229 In many cases, the master complaint is not meant to be a pleading with legal effect
1230 but only an administrative summary of the claims brought by all the plaintiffs.  When
1231 plaintiffs file a master complaint of this variety, each individual complaint retains its
1232 legal existence.

1233 But in other cases, the court and the parties go further.  They treat the master
1234 complaint as an operative pleading that supersedes the individual complaints.  The
1235 master complaint, not the individual complaints, is served on defendants.  The master
1236 complaint is used to calculate deadlines for defendants to file their answers.  And the
1237 master complaint is examined for insufficiency when the defendants file a motion to
1238 dismiss.



1239 Under this case law, then, the absence of references to master complaints in Rule 7(a)
1240 does not appear to prevent pleading challenges, though it may complicate the timing of appellate
1241 review.  Instead, the main focus of the proposal to amend Rule 7(a) seems to be concerned with a
1242 management technique occasionally employed by MDL transferee judges.  Thus, the submission
1243 raising the master complaint issue quotes a transferee judge:

1244 The Court cannot envision the task of adequately pleading the consolidated master
1245 complaint in a manner which would satisfy the Defendants, without completely
1246 removing the compromise and attempt at efficiency the Parties and I had in mind in
1247 allowing the filing of the Consolidated Master Complaint.  At this stage of the
1248 litigation I prefer to assess the sufficiently of plaintiffs’ claims with substantial
1249 leniency, especially when the information that may or may not support Plaintiffs’
1250 claims is largely within the control of the Defendants.

1251 LCJ submission (17-CV-RRRR) at 3 n.8, quoting , 2009 U.S.
1252 Dist. Lexis 65481 at *72-73 (S.D. Fla. 2009).

1253 It is not clear, then, that there is a problem because master complaints are not mentioned
1254 in Rule 7(a).  The objection appears to focus principally on the administrative use of a
1255 consolidated or master complaint to expedite proceedings in the transferee court.  In such
1256 instances, pleadings motions directed to individual plaintiffs or claims may seem a distraction.

1257 Perhaps Rule 7 (or another rule) could be amended to forbid such sequencing by the
1258 transferee court and compel judges to consider and decide motions to dismiss no matter what else
1259 appears more important in the MDL proceeding.  Judges do wield such authority.

1260 For example, in , 229
1261 F.R.D. 35 (D. Me. 2005), after spending a great deal of time and energy in these MDL
1262 proceedings on defendants’ motions to dismiss (and certifying one ruling for immediate review
1263 under § 1292(b)), the transferee judge entered a scheduling order setting class certification as the
1264 next matter to be resolved.  But then defendant General Motors filed a motion for summary
1265 judgment, taking the position that it had a right under Rule 56 to move for summary judgment. 
1266 The judge disagreed:  “I do not believe that General Motors has the right to file the motion when
1267 and how it chooses in the context of this litigation.”  at 39.

1268 Instead, he stressed the court’s authority under Rule 16 to take control of a case, adding
1269 that the court’s authority under that rule “limits the parties’ power over timing that might
1270 otherwise exist under Rule 56.”  at 40.  He added ( at 39):

1271 This is true in the ordinary case; it is even more important in a multidistrict case,
1272 where there are a multitude of parties and lawyers, the issues are complex, the
1273 expenses are high, and the Court will likely be called upon to approve an attorney’s
1274 fee request at the end of this case.

1275 He stayed proceedings on the motion for summary judgment, and almost dared General Motors
1276 to seek review of his order.  at 41 n.8 (“If General Motors truly believes it has the right to
1277 determine the schedule in this case, it can seek mandamus relief in the court of appeals. 
1278 Otherwise, the scheduling of such motions will be on the agenda after class certification is
1279 resolved.”).

1280 The Subcommittee has had limited opportunity to discuss the specific issue of master
1281 complaints.  But absent a rule requiring that courts rule on Rule 12 motions before ruling on
1282 anything else, or more generally removing transferee judges’ authority to sequence their
1283 decisions – and thus to refuse to entertain motions they regard as having low priority – it does not



1284 appear that adding references to “master” pleadings to Rule 7(a) is likely to produce significant
1285 results.

1286 The same submission urged that Rule 7(a) also be amended to add references to
1287 individual complaints in consolidated proceedings.  On this score, it should be noted that the FJC
1288 examined “short form complaints” (SFCs) in the product liability MDLs it studied, and found
1289 that those were almost never used in product liability MDLs with fewer than 100 actions, that
1290 they were used in over 50% of the product liability MDLs with more than 100 actions, and that
1291 they were used in nearly two-thirds of the MDLs with 1,000 or more actions.  These SFCs were
1292 required in direct-filed cases, and typically required party-identifying information, an invocation
1293 incorporating allegations of the master complaint, specific case facts regarding injuries of this
1294 plaintiff, and a prayer for relief.  The FJC research did not investigate whether defendants were
1295 able to file Rule 12 motions challenging such complaints.

1296 Should the Subcommittee continue to focus on a rule amendment addressing master
1297 complaints or individual complaints in consolidated proceedings?

1298

1299 The Committee has recently completed its extensive consideration of settlement-approval
1300 criteria for class actions, leading to the amendments to Rule 23(e) that went into effect on
1301 December 1, 2018.  The relevance of that history for the current consideration of MDL
1302 proceedings is to recognize that when Rule 23 was amended in 1966 very little consideration was
1303 given to settlement review.  Class action settlements began to loom large only after 1966, and the
1304 courts of appeals developed criteria for reviewing them to determine whether they were fair,
1305 reasonable, and adequate.  Those words were written into the rule in the amendments that went
1306 into effect in 2003.  The 2018 amendments further focus that review.

1307 Meanwhile, in its 1997 decision in  the Supreme Court introduced a somewhat
1308 more demanding view of settlement-only certification that many say contributed to the rise in
1309 mass tort MDL proceedings.  That may have contributed to the large increase in the proportion of
1310 the federal civil docket that is subject to an MDL transfer order.  It is not clear that the framers of
1311 the MDL statute in the 1960s paid much more attention to settlement of MDL proceedings than
1312 the framers of amended Rule 23 during that same period were paying to class-action settlements.

1313 Settlement has certainly become a prominent feature of MDL practice.  Often MDLs
1314 include class actions, so Rule 23(e) applies when those class actions are vehicles for achieving
1315 “global peace” and resolving the MDL proceedings.

1316 But there is no general authority for MDL transferee judges to scrutinize the terms of
1317 settlements in the proceedings before them.  Persuasive voices have urged that judicial authority
1318 and responsibility ought to be explicitly extended to reviewing the terms of such settlement
1319 agreements.  Whether that concern really warrants rulemaking is less clear, however.  Most
1320 claimants in MDL proceedings have their own lawyers, and nobody is suggesting that transferee
1321 judges should be involved in reviewing the terms of individual settlements they (and their
1322 retained counsel) accept on a routine basis.  (Indeed, settlement by individual unnamed class
1323 members in class actions are commonly regarded as akin to opt outs and are not reviewed under
1324 Rule 23(e).)

1325 More misgivings may attend “inventory settlements,” in which lawyers with a portfolio of
1326 cases in an MDL proceeding negotiate a settlement by which the defendants pay a lump sum to
1327 settle all the law firm’s cases, ordinarily in return for releases from each of the claimants.  It is
1328 certainly possible to feel uneasy about whether the allocation of proceeds from such inventory
1329 settlements among the various clients of a given lawyer or firm is one the judge would endorse. 



1330 But the Civil Rules do not generally authorize judicial review in such settings.

1331 One method of justifying review of the fairness of a proposed settlement in the MDL
1332 setting is the notion of a “quasi class action,” which some judges have adopted.  There is much to
1333 be said for this attitude.  The basic settlement terms may be worked out by counsel recognized
1334 (perhaps appointed) by the court as leading the litigation, and offered to the clients of many
1335 lawyers who did not participate in the negotiations.  Like class action settlements, some MDL
1336 settlements come with features that put hydraulic pressure on individual lawyers and claimants to
1337 accept the overall package deal, sometimes with a schedule of benefits resembling the one before
1338 the Supreme Court in the  case.

1339 The judicial role in assisting (or even promoting) such settlements in MDL proceedings
1340 may be likened to the role of the judge in regard to settlement of class actions.  Should it be
1341 subject to some supervision by rule?

1342 A preliminary challenge to adopting such a rule is to recognize that the settlement-review
1343 role of the judge under Rule 23(e) stands out as an exception to the ordinary right of the parties to
1344 agree to a settlement on terms they find satisfactory.  Judges cannot ordinarily forbid that.  In
1345 class actions, the distinctive factor requiring judicial review of the merits of the settlement itself
1346 is that Rule 23(c) says that an approved settlement is binding on all class members.  So that
1347 exercise of judicial power comes with responsibility for judicial review.  The MDL statute
1348 provides no such authority to the MDL transferee judge.

1349 But it also seems that the judge is often deeply involved in making decisions that shape
1350 and support the development of settlements in MDL proceedings that, as a practical matter, affect
1351 the interests of claimants in those proceedings in a way that approaches the effect of class-action
1352 settlements on class members.  This similarity to class actions is deepened when settlement terms
1353 are negotiated by lead counsel who effectively act (often pursuant to court order) for
1354 nonparticipating lawyers, and negotiate the terms that are offered to those lawyers’ clients.

1355 It may be that those activities could be regulated by rule in a way that introduces judicial
1356 authority and responsibility for scrutinizing proposed settlements in MDL proceedings.  A
1357 recurrent feature of MDL proceedings is appointment of leadership committees, at least on the
1358 plaintiff side.  The selection of lead and liaison counsel is addressed by §§ 10.221-224 of the
1359 Manual for Complex Litigation (4th).  This is a judicial responsibility, as recognized in § 10.224:

1360 [T]he judge is advised to take an active part in the decision on the appointment of
1361 counsel.  Deferring to proposals by counsel without independent examination, even
1362 those that seem to have the concurrence of a majority of those affected, invites
1363 problems down the road if designated counsel turn out to be unwilling or unable or
1364 if they incur excessive costs.

1365 Rule 23(g) was added in 2003 to emphasize and direct the responsibility of the court in
1366 appointment of class counsel.  Perhaps a rule with similar criteria could be developed for MDL
1367 proceedings, or at least some of them.  (Again, the question of the scope of such a rule might
1368 prove tricky.)  With this oversight of the appointed counsel in the rules, there might well be room
1369 for the court to be granted authority in regard to its oversight of appointed counsel also to pay
1370 particular attention to the contents of proposed settlements.  This is not the same as judicial
1371 authority to “approve” proposed settlements and thereby give them binding effect over even
1372 objecting claimants, but in operation it might not be too different.

1373 If this course were followed, however, it might require addressing some additional
1374 questions.  Under the 2018 amendments to Rule 23(e), there are “frontloading” provisions and
1375 class action objector provisions that might be urged as desirable for MDL proceedings as well. 



1376 But it is not so clear that these specifics would appropriately be applied in MDL proceedings.

1377 Should development of standards for judicial oversight of settlement in MDL proceedings
1378 continue on the Subcommittee’s agenda?

1379

1380 The Litigation Funding Transparency Act of 2019, S. 471 (introduced on February 13,
1381 2019), includes a proposed amendment to § 1407, adding a new subsection (g)(1) to § 1407 as
1382 follows:

1383 In any coordinated or consolidated pretrial proceedings conducted pursuant to
1384 this section, counsel for a party asserting a claim whose civil action is assigned to or
1385 directly filed in the proceedings shall – 

1386 (A)  disclose in writing to the court and all other parties the identity of
1387 any commercial enterprise, other than the named parties or counsel, that has a right to
1388 receive payment that is contingent on the receipt of monetary relief in the civil action
1389 by settlement, judgment, or otherwise; and

1390 (B)  produce for inspecting and copying, except as otherwise stipulated
1391 or ordered by the court, any agreement creating the contingent right.

1392 The proposed legislation has a similar provision for disclosure of third-party litigation funding in
1393 “any class action,” perhaps not limited to class actions in federal court.

1394 The Committee has before it a proposal from the U.S. Chamber Institute for Legal
1395 Reform (17-CV-O), calling for the addition to Rule 26(a)(1)(A) of an additional disclosure
1396 requirement:

1397 (v)  for inspection and copying as under Rule 34, any agreement under which any
1398 person, other than an attorney permitted to charge a contingent fee representing a
1399 party, has a right to receive compensation that is contingent on, and sourced from,
1400 any proceeds of the civil action by settlement, judgment or otherwise.

1401 A similar proposed amendment to Rule 26(a) was considered by the Committee and not acted
1402 upon in 2014.

1403 There are differences between the rule proposal and the proposed legislation.  One is that
1404 the rule proposal is not limited to class actions or MDL proceedings.  Another is that the
1405 legislation is not limited to compensation “sourced from” proceeds of the litigation.  A third is
1406 that the legislation is limited to a “commercial enterprise,” while the rule proposal is broader
1407 (including, e.g., relatives of the plaintiff).  A fourth is that the legislation explicitly states that the
1408 court may alter the requirement to produce the agreement (though that would seem implicit in the
1409 rule-amendment proposal).

1410 In this agenda book are three submissions recently received about these TPLF issues.  The
1411 Subcommittee has gathered some information about TPLF.  For example, the FJC researchers
1412 report that some PFSs include questions relating to the third-party litigation funding of plaintiff’s
1413 claims.  Nonetheless, it seems that very few MDL transferee judges presently report that they are
1414 aware of TPLF in the proceedings before them.  But at least some high-profile MDL proceedings
1415 have involved TPLF issues.  Thus, in the NFL concussion litigation the judge entered an order
1416 regarding the enforceability of funding agreements signed by some class members, and in the
1417 opioid litigation the transferee judge entered an order requiring submission of information about



1418 third-party litigation funding for in camera inspection by the court.

1419 Meanwhile, it seems that litigation funding is growing by leaps and bounds, and in many
1420 different contexts.  On the day after the Committee’s November meeting, George Washington
1421 University Law Center organized a very informative program about TPLF attended by most of
1422 the members of the Subcommittee.  That program emphasized that there are at least two discrete
1423 sorts of such funding, which might be called the “consumer” and the “commercial” branches. 
1424 The former may often involve loans to cover living expenses for plaintiffs awaiting resolution of
1425 their litigation.  These sorts of loans ordinarily do not involve huge sums of money, though that
1426 money may be very important to the borrowers.  The commercial lending category (e.g., for
1427 patent litigation) often involves much larger amounts of money (e.g., potentially millions of
1428 dollars).

1429 The Subcommittee does not have a clear picture of the current status or trajectory of
1430 TPLF.  That activity may be assuming a much larger importance than even in the relatively recent
1431 past. , Greg McPolin, Legal Finance – From Necessity to Business Development Tool,
1432 Bloomberg Law News, Feb. 22, 2019 (article by managing director of a litigation funding firm
1433 about how using legal finance can enable law firms to manage litigation risk and better serve
1434 their clients); Holly Urban, Law Firm Clients Should Heed the Tech World, Consider
1435 Crowdfunding, Bloomberg Law News, Jan. 8, 2019 (“Crowdfunding as a means of litigation
1436 funding, or to pay for otherwise expensive legal work, should be understood in much the same
1437 way as traditional forms of funding.”).

1438 As research done for the Committee in the past has shown, many district courts and
1439 courts of appeals have some requirements for disclosure of litigation funding as it might bear on
1440 recusal.  But that concern does not seem central to the issues before the Subcommittee.

1441 Given the rapid growth and evolution of TPLF, and the fact that most transferee judges
1442 do not report being aware of its use in MDL litigation before them, there may be reason for the
1443 Subcommittee not to proceed now to more serious study of a possible rulemaking response and
1444 instead to monitor developments with an eye to whether in the future some more general
1445 rulemaking response would be appropriate.

1446 Should the Subcommittee presently proceed to study a rule amendment to address TPLF?
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1450 On December 10, 2018, the MDL Subcommittee of the Advisory Committee on Civil
1451 Rules held a conference call.  Participating were Judge Robert Dow (Chair, Subcommittee),
1452 Judge John Bates (Chair, Advisory Committee), Judge Joan Ericksen, Judge Robin Rosenberg,
1453 Virginia Seitz, Ariana Tadler, Joseph Sellers, Helen Witt, Prof. Edward Cooper (Reporter,
1454 Advisory Committee), Prof. Richard Marcus (Reporter, MDL Subcommittee), Emery Lee (FJC),
1455 Margaret Williams (FJC), Jason Cantone (FJC), Rebecca Womeldorf (A.O.), and Julie Wilson
1456 (A.O.)

1457 Judge Dow introduced the call as largely a planning call to map out future activity.  In
1458 particular, though the Subcommittee had learned a great deal over the past year from
1459 participating in many informative events, it also had identified many questions that called for
1460 further fact-gathering.  Emery Lee and others from the FJC were on the call, and one primary
1461 goal was to explore what the FJC Research contingent could provide the Subcommittee.

1462 Recap of November Developments

1463 Various Subcommittee members had participated in three events between Oct. 31 and
1464 Nov. 2 – the MDL Transferee Judges’ Conference, the Advisory Committee meeting, and the
1465 George Washington University Conference on Third-Party Litigation Funding (TPLF).  

1466 Advisory Committee meeting:  All Subcommittee members had participated in the
1467 Advisory Committee meeting, and it was fully reflected in the minutes of that meeting.  But some
1468 mention of the other two events seemed in order.

1469 One topic that came up was that there was some discussion during the Advisory
1470 Committee meeting of surveying lawyers about some issues under consideration.  But this would
1471 be hard to do.  In particular, it would be important to be certain before embarking on such a
1472 survey that the Subcommittee was agreed on the goals of the survey and what lawyers should be
1473 surveyed.  Various groupings are possible – MDL lawyers, “mass tort” lawyers, class action
1474 lawyers, etc.  The choice which group to target could affect the results.  One would have to be
1475 very careful to ensure a good response rate and avoid confusing or relatively meaningless results.

1476 MDL Transferee Judges’ Conference:  Both transferee judges who are members of the
1477 Subcommittee and also Judge Rosenberg attended the Florida conference, as did Judge Bates. 
1478 The many discussions there were helpful and informative.  One topic of considerable interest
1479 among the judges was TPLF.  But TPLF is a “somewhat distinct” issue.

1480 Among the other issues the Subcommittee has discussed, there were varying attitudes
1481 among transferee judges, but at least some were not favorable towards adopting rules.  With
1482 regard to winnowing unsupportable claims, for example, there was much emphasis on individual
1483 differences among MDL proceedings and the need for judicial flexibility.  Although something
1484 like “best practices” might be useful, there was skepticism about a rule.

1485 On immediate appealability, there seemed to be considerable skepticism, perhaps
1486 opposition.  One thought was that methods already exist to obtain needed appellate review.

1487 Regarding individual filing fees, there was more receptiveness about the possible value of
1488 this technique in some instances.  At least one judge ruefully observed that it would have been
1489 helpful in one MDL.



1490 GW TPLF Conference on Nov. 2 (the day after the November Committee meeting):  An
1491 observation about this conference was that though it did not offer much that was new, it did
1492 reinforce points already made in other conferences during the year.  One reaction was that it was
1493 striking how many vehicles for such financing exist.  An initial view might be to emphasize that
1494 we should be very clear on what we are trying to accomplish before embarking on any rule ideas
1495 in this area.  Is the purpose of disclosure to enable judges to be attentive to needs for recusal?  Is
1496 it a way to determine whether certain lawyers considered for leadership positions have the
1497 financial wherewithal to shoulder the burden?  Are there other objectives?

1498 Further Research/Fact-Gathering

1499 Emery Lee, Margaret Williams, and Jason Cantone presented ideas for FJC Research
1500 empirical work and outlined ideas for research to the Subcommittee.  They had already met with
1501 representatives of the Judicial Panel.

1502 A starting question was how this research might focus on appropriate MDL proceedings. 
1503 An initial idea was to focus on product liability MDLs.  That drew the question whether this was
1504 a category used by the Panel, and whether all of these could be considered “mass tort” MDLs.

1505 A response was that these were all tort cases, but that there were various theories
1506 presented in different MDLs.  In general, they involved personal injury claims.  But it might be
1507 that one could liken some others to these.  For example, sales practices litigation might involve
1508 injurious products, as could other consumer claims.  Similarly, data breach litigation might have
1509 similarities.

1510 Nonetheless, it seemed best to start with product liability cases.  At least if one wants to
1511 look at fact sheet practices, it seems that most such examples are in product cases, even if they
1512 appear in other cases also.

1513 As to data breach and other suits, it was observed that sometimes early initial disclosure
1514 serves a purpose much like what we understand fact sheets to serve in some personal injury MDL
1515 proceedings.

1516 Plaintiff fact sheet practice:  Against that background, it seemed that there were many
1517 topics on which information could be gathered, perhaps mainly or first from the Panel:

1518 Whether PFS practice is limited to product cases
1519 The percentage of those product MDLs in which there was a PFS practice
1520 Whether DFS (defense fact sheets) practices exist
1521 How PFS practice compares to plaintiffs’ “profile forms”
1522 Timing on PFS practice – how soon after Panel centralization do these documents
1523 appear?
1524 Are these documents revised over time (i.e., amended)?
1525 How do the documents come into being?  Are they drafted by counsel or by the court? 
1526 Are amendments proposed by counsel or the court?  How long does this drafting
1527 process take?

1528 Master complaints:  The discussion touched also on master complaints, both “short
1529 form,” and “long form.”  Are these used instead of PFS practice?  In addition to that practice? 
1530 Before or after the PFS is submitted?

1531 Techniques for dismissing unfounded claims:  It seems that one goal of PFS treatment is
1532 to have those claims that are unfounded dismissed.  That could be due to something like a
1533 pleading motion, or something more like an order to show cause regarding failure to comply with



1534 the court’s directive to supply the information sought by a PFS.  A number of MDLs have a
1535 procedure for defendants to challenge individual PFSs, and perhaps to make a motion if their
1536 concerns are not satisfied.  (H.R. 985, it could be noted, called for the court to undertake the
1537 analysis of the submissions required under that bill on its own initiative.  It is not clear whether
1538 any actual MDL has such a procedure.)

1539 Individual filing fees:  It would also be good to obtain information about the frequency
1540 and effect of requiring individual filing fees from each claimant.  Perhaps the Panel’s files would
1541 indicate (a) whether there were such a requirement in individual MDLs, and (b) whether it had
1542 any effect on the number of unsupportable claims in that MDL.  One way of getting at this might
1543 be to look at local rules on the subject.

1544 Surveying judges:  Some things might not be obtainable from the Panel’s files, and it
1545 might be necessary to survey judges about those topics.  If so, an initial topic would be whether
1546 to survey only MDL transferee judges or all judges.  With regard to TPLF, at least, it would seem
1547 useful to obtain responses from all judges, not just MDL transferee judges.  Who should be
1548 included among “all judges” might require thought.  Magistrate judges might have more
1549 familiarity with TPLF arrangements than district judges.

1550 But it is not clear what should be asked.  It might be desirable to ask whether TPLF
1551 disclosure is required in the recipients’ courts, although a survey of local rules already done for
1552 the Advisory Committee by the Rules Law Clerk indicated that around a quarter of all districts
1553 and many courts of appeals have rules that may call for the disclosure of those with a “financial
1554 interest” in the outcome of pending suits.  That might not be a very close match for what we are
1555 talking about, however.  Another thing that might be asked is whether the judge has seen
1556 discovery disputes about TPLF issues.  At the same time, any such survey should not ask
1557 respondent judges to opine on what rules the rules committee ought to be examining seriously. 
1558 The Subcommittee is devoting a great deal of energy to making that determination, and
1559 individual judges responding to a survey cannot be expected to devote similar efforts to
1560 answering the questions asked.

1561 Another caution was that the FJC is very cautious about asking judges to take the time to
1562 respond to surveys, and for good reason.  Judges already have too much to do, and some may
1563 regard answering surveys as remote from their primary judicial responsibilities.

1564 This discussion prompted a report that the FJC has recently posted a Special Topic on
1565 TPLF.  The link to this item will be circulated after the conference call.

1566 Another caution was that we should give considerable attention to how to define TPLF. 
1567 One idea is to see how the local rules define it, but the initial response was that it’s pretty general
1568 – “has a financial interest” in the outcome of the suit.  Almost certainly nobody would include a
1569 bank line of credit to a law firm within that definition.  How to treat a loan to a plaintiff might be
1570 a little more difficult, but it is likely we would want to focus mainly on entities in the business of
1571 lending.  We are not focusing on relatives who will loan living expenses to a plaintiff who is
1572 awaiting a verdict or settlement in a case pending in court.

1573 As this discussion proceeded, it was suggested that a smaller group should be initially
1574 charged with working with the FJC representatives.  Judge Dow and Professor Marcus could be
1575 part of that smaller group.  A goal for the group, in conjunction with the FJC people, would be to
1576 try to identify “low hanging fruit” readily accessible tin the Panel’s files that seems responsive to
1577 the Subcommittee’s needs.  Beyond that, the smaller group could refine the goals of the empirical
1578 work, and then circulate the ideas to the full Subcommittee for reactions.



1579 Surveying lawyers:  The challenges of surveying lawyers emerged quickly.  One question
1580 is whether to focus only on lawyers involved in MDL proceedings.  If one is talking about TPLF,
1581 that seems too narrow.  But with regard to all the Subcommittee’s other topics it seems that such
1582 a limit might be appropriate.

1583 Focusing on “MDL lawyers” might not be easy, however.  To take a simplistic view, one
1584 could distinguish between leadership and individually represented plaintiffs’ lawyers (IRPAs). 
1585 Should there be an effort to reach both or only leadership?

1586 Looking beyond leadership might create difficulties.  For one thing, at least some of these
1587 lawyers may feel they have been wrongfully excluded from leadership.  The Subcommittee has
1588 heard from transferee judges that they are earnestly trying to diversify the leadership groups.  But
1589 the financial commitment (cf. TPLF issues) may be an obstacle to doing that.

1590 Another problem might be that the “average” lawyer in an MDL proceeding may have
1591 limited involvement in, or even awareness of, the overall progress of the litigation.  One sensitive
1592 point is that non-leadership lawyers feel excluded from decision-making.

1593 But if one wishes to focus only on leadership, that may be a relatively smallish group. 
1594 Indeed, one recent article listed lawyers who regularly appear in MDL litigation, on both the
1595 plaintiff and defense sides, and called them the “Social Network.”

1596 For the present, the conclusion was the it would be best to defer the idea of lawyer
1597 surveys.  Choosing recipients would be very difficult, and the likelihood of useful responses is
1598 somewhat low.

1599 Initial Ranking of Potential Topics

1600 Before the call, Judge Dow had circulated a listing of topics the Subcommittee had
1601 discussed:

1602 a. Winnowing claims
1603 b. Immediate appealability
1604 c. Individual payment of filing fees
1605 d. Disclosure of TPLF
1606 e. Settlement review
1607 f. Trial issues/bellwethers
1608 g. PSC formation/attorneys’ fees

1609 Though the Subcommittee’s process remains at an early stage, it might be useful to begin
1610 considering which topics do not look promising as subjects for rulemaking.  One possibility for
1611 current discussion purposes would be to draw a line after item e, and regard topics f and g as
1612 “back burner.”

1613 One reaction was about appealability.  The submission from John Beisner was very
1614 informative, and showed a considerable amount of activity.  At the same time, it appears that the
1615 transferee judges are distinctly unenthusiastic about the idea of adding avenues to appeal their
1616 interlocutory orders.

1617 Another reaction on appealability was that any mandatory appellate review does not seem
1618 realistic.  But something along the model of Rule 23(f) could be attractive.  At the same time, if
1619 the ordering above is from most plausible to least plausible, it’s not clear that appealability
1620 should be no. 2 on the list.



1621 One suggestion was that the ordering above might be taken to be in terms of present
1622 plausibility.  Of course, topics initially assigned a “back burner” status need not remain there as
1623 discussions go forward.  Indeed, with the Rule 23 Subcommittee several years ago, several topics
1624 considered “front burner” at first were eventually not on the list of topics actually addressed in
1625 the amendments that went into effect on Dec. 1, and other topics emerged that were included.

1626 Attention focused on topic e – settlement review.  That surely would not involve
1627 emphasis on individual case settlement in MDL proceedings.  Indeed, it was reported that several
1628 MDL transferee judges said they did not feel it appropriate to be involved in such individual case
1629 settlement efforts.

1630 At the same time, it may happen, perhaps in part with the involvement of the court, that a
1631 “global” settlement emerges with a settlement grid and other features sometimes seen in class
1632 action settlements.  A problem with rulemaking at this level is that MDL proceedings are not
1633 comparable to class actions.  This concern bears on topic e.  Under Rule 23, a classwide
1634 settlement approved by the court is binding on all class members who have not opted out.

1635 In an MDL (at least if it does not include a class action), there seems not to be a rule-
1636 based ground for requiring judicial approval of settlements.  Certainly individual settlements do
1637 not require such judicial approval.  Even in the class action setting, the effect of an individual
1638 settlement by a class member is pretty much the same as an opt out.

1639 But it seems undeniable that the court can play a central role in an MDL settlement in
1640 confecting a settlement.  In some, the settlement has come with relatively forceful inducements
1641 for most or all claimants to accept the settlement package.  Other analogies to class action
1642 settlements (such as a required “participation point” for plaintiffs, absent which defendants may
1643 withdraw) exist.

1644 So in a realistic way, it may be that guidance for judges in regard to settlement might be
1645 helpful if the authority problem could be solved.  It may be that the topics in category g – PSC
1646 formation and attorneys’ fees – provide something of a foundation for such authority.  It seems
1647 that the court’s power to appoint leadership could be recognized in a rule, and that some criteria
1648 like Rule 23(g) could be included in that rule.  Indeed, there are some indications that transferee
1649 judges are already using Rule 23(g) as a sort of measuring rod for leadership appointments.

1650 Besides managing the pretrial discovery and motions in MDL litigation, leadership
1651 counsel also manage settlement negotiations.  Perhaps that role, coupled with the court’s role in
1652 selection of PSC and other leadership members, could be a basis for something useful about
1653 settlement.

1654 One suggestion was that it might be that the topics in item g above could be combined
1655 with item e.  That would mean that, for purposes of current discussions, only the trial/bellwethers
1656 topic would be moved from the “front burner.”

1657 Planning for future activity

1658 As happens sometimes, the deeper one gets into a topic the more new questions arise. 
1659 Certainly the Advisory Committee’s November meeting raised a number of important issues. 
1660 And FJC Research had promptly and effectively moved to address those issues.

1661 Going forward, it seems that this Subcommittee should plan on relatively regular
1662 conference calls – perhaps once a month – in order to gather needed information and move
1663 further toward decisions about what to recommend pursuing at present.  It was pointed out that
1664 having a list of possibly promising measures did not mean that all of them called for developing a



1665 rule proposal now.  “We can do some but not others.”

1666 In terms of a realistic time frame, the consensus was that in light of the variety of
1667 unanswered questions it would not be possible at this moment to come up with anything like an
1668 exclusive list of rule-change topics.  For one thing, the Standing Committee is meeting in January
1669 and Standing Committee members may have some thoughts about the current list of topics. 
1670 There was limited time for discussion of MDL issues during the June 2018 meeting of the
1671 Standing Committee.

1672 At the same time, it will be important to come to the full Advisory Committee in April
1673 with something a good deal more advanced than the current situation.  Ideally, by then the
1674 Subcommittee should be in a position to recommend specific ideas that seem suitable for
1675 rulemaking.  Then by the Fall 2019 meeting it would likely be desirable to have sketches of rule-
1676 amendment ideas.  Likely there are a variety of places in the rules where various of these topics
1677 might be addressed.

1678 Finally, the possibility of a mini conference was addressed.  Those events have proved
1679 very helpful in the past.  But often they are most useful only after fairly specific ideas about
1680 possible rule changes have been developed, often in the form of rule sketches.  Those sketches
1681 lend concreteness to what otherwise might be a rather abstract discussion.  But they are also
1682 sufficiently plastic so that they can evolve in response to comments.  It is too early now to be
1683 specific on when such a mini conference would be most useful, but the prospect does hold
1684 promise.

1685 Judge Dow would try to arrange a convenient time for a conference call after the Standing
1686 Committee meeting and Advisory Committee hearing on January 3-4.
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Zachary D. Clopton

October 26, 2018 

Dear Members of the Subcommittee,

I am writing to you regarding recent proposals for amendments to the Federal Rules of Civil 
Procedure to address multidistrict litigation (MDL). I am a law professor at Cornell Law 
School and my research focuses on issues of complex litigation, including MDL.

In short, I am writing to urge caution with respect to any MDL-specific rules. The current 
proposals call for specialized rules for a subset of federal cases, a departure from the norm 
that should not be made lightly. 

Exacerbating this concern, the proposals for MDL-specific rules are premised on a view of 
“MDL” that, in fact, describes only a small class of very large MDLs. Even if the proposed 
rules were justified for the largest MDLs, they are inapposite for many of the smaller MDLs 
that would be swept into these proposed rules. This is the “scope” question identified by the 
Subcommittee. Moreover, because of the difficulty in identifying ex ante the cases for 
which special rules might be justified, I urge the Subcommittee to leave questions of case 
management to the district judge in the first instance.

Variation among MDLs

In April 2018, the JPML published the astounding statistic that MDLs accounted for 
123,293 pending cases in federal district court. 1 At the start of 2018, there were 
approximately 340,000 pending civil cases in federal courts overall, meaning that MDLs 
likely comprised more than one third of the federal docket. 

But there is more to the story than these few numbers. The 120,000 pending MDL cases 
have been consolidated across 227 MDLs. The largest pending MDL has more 20,000 
pending cases. The next largest has more than 13,000. Nineteen “large MDLs” (with more 
than 1,000 cases each) account for more than 85% of the pending MDL cases. Meanwhile, 
70 MDLs have ten or fewer pending cases. 

1 The data in this letter are drawn from reports published by the Judicial Panel on Multidistrict Litigation and 
the Administrative Office of U.S. Courts. 
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Notably, a small number of large MDLs receive most of the attention from the public and 
the academy, and thus this category dominates the narratives about MDL generally.
Looking at the 19 large MDLs in my study, one would see familiar cases: the BP Oil Spill;
Volkswagen “Clean Diesel”; Johnson & Johnson baby powder; and multiple MDLs 
involving pelvic mesh and hip replacements. Had I used data from July rather than April 
2018, the opioid litigation would also have qualified as a large MDL.

While the large MDLs occupy public attention, they are not representative of MDL as a 
whole. As suggested above, large MDLs represent fewer than 10% of all pending MDLs, 
meaning that more than 90% of MDLs are not large MDLs. 

In addition, the large MDLs have a different case-type profile from the rest. The 19 large 
MDLs include 17 cases categorized as products liability, one “common disaster” (BP Oil 
Spill), and one “miscellaneous” case that involves personal-injury litigation against a 
product manufacturer. In other words, we could easily categorize all 19 as “mass torts.”  

Looking at the full set of 227 MDLs, fewer than one third are products-liability cases. The 
next largest categories are antitrust and sales practice litigation, with the remaining cases 
covering topics including contract, disasters, employment, intellectual property, and 
securities. The smallest MDLs are sometimes products-liability litigation. But they also 
often involve cases sounding in antitrust, data security, intellectual property, marketing and 
sales practice, and securities law. 
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Finally, my interviews with judges handling MDLs revealed a shared sense that many 
MDLs are essentially equivalent to other complex cases for which Section 1407 was not 
used. There may be a class of MDLs that judges treat specially, but those are few and far 
between.

MDL Variation and MDL-Specific Rules

The discussion of the variation among MDLs connects directly to the current proposals 
before the Subcommittee. Many of these proposals are premised on caricatures of MDL 
that, at best, describe the large MDLs, but likely do not describe the other 90% of MDLs. 

Some proponents of MDL-specific rules seem to assume that MDLs are massive and 
unwieldy proceedings that need elevated judicial management. This might be true for the 
large MDLs, but it does not seem particularly persuasive for the scores of MDLs comprising 
a handful of consolidated cases. Others argue that MDLs need special rules because of the 
unprecedented powers of MDL judges. For one thing, there are no such special powers. For 
another, it may be that large and unwieldy cases demand something different from the 
judges handling them, but that is not a comment about MDL as a category.
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Still others suggest that MDLs need special rules because they are “black holes” from which 
cases are never returned. It is indisputable that most MDL cases are resolved by settlement 
or dispositive motion in the transferee court. But it is not as if the trial rate in non-MDL 
litigation is substantial either. Policy interventions to increase trial rates, in other words, 
need not target MDLs. Much of the criticism of MDLs also assumes that the creation of an 
MDL is a magnet for bad cases. But this claim is hard to sustain for many smaller MDLs, 
especially for those in which very few (if any) cases are filed after the creation of the MDL. 

There is also no reason to think that just being an MDL—rather than something about case 
size, importance, or facts—should make a suit more or less likely to attract litigation 
financing, more or less in need of increased interlocutory review, or more or less likely to 
have parallel state-court litigation. Yet these too are arguments made in favor of MDL-
specific rules.

Perhaps extremely large or important cases, or cases addressing certain types of issues, 
require special rules. Congress apparently thought so when it adopted the Private Securities 
Litigation Reform Act, the Prison Litigation Reform Act, the Class Action Fairness Act, the
Fair Labor Standards Act, and others. But MDL is the wrong category. 

Costs of MDL-Specific Rules

Importantly, the MDL category error could come with significant costs. All procedural rules 
involve tradeoffs. It is possible that, for some procedural issues, the tradeoffs point in one 
direction for large cases and in another direction for small cases. Adopting rules to solve 
problems in one set of cases risks creating new problems for other cases.

Moreover, adopting special procedures for MDLs invites a new brand of forum shopping. 
If MDL-specific rules favored plaintiffs (or their attorneys), then plaintiffs might file cases 
in separate districts in hopes of convincing the Panel to consolidate them into an MDL 
applying those MDL-specific rules. Were those rules to favor defendants, then defendants 
might seek consolidation in order to obtain those benefits, rather than in service of 
convenience, justice, or efficiency. Either way, horizontal equity will be disrupted,
opportunities for abuse will increase, and the usual course of federal civil litigation will be 
upset. 

Specialized MDL rules also could magnify the “repeat player problem” in MDL. Critics of 
MDL have worried that a small set of attorneys dominate the process. My sense is that this 
objection, too, is targeted only at a subset of MDLs addressing mass torts. But if all MDLs 
applied a special set of procedures, then lawyers might develop expertise in MDL-specific 
work independent of the subject matter of the litigation.

For these reasons, therefore, I recommend that the Subcommittee decline to support special 
rules applicable to all MDL cases. The Federal Rules of Civil Procedure provide federal 
district judges with all of the tools they need to manage federal civil litigation. 
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*          *          *

Thank you for your time and attention. I intend to continue my research on MDL variation, 
and I plan to share those results with the Subcommittee when available. If there are 
particular topics for which more information would be useful, please do not hesitate to ask.

Sincerely,

Zachary D. Clopton 
Associate Professor of Law
Cornell Law School 
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Re:  Proposed Amendment to Fed. R. Civ. P. 26(a)(1)(A)

See 

in camera



ex parte 
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