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Evidence Advisory Committee Activity 
 
The Advisory Committee on Evidence Rules met last week and, although it did not make any decisions, 
made plans to consider possible amendments at its Spring meeting.  LCJ’s Comment to the Advisory 
Committee (attached or link) added new insight into the reasons why many courts are failing to act as 
“gatekeepers” in accordance with Rule 702. Based on Lee Mickus’ original research, it demonstrates that 
many courts, whether knowingly or not, use pre-Daubert caselaw principles that were rejected by the 
rule’s 2000 amendment. Several LCJ members also provided compelling analysis, to the Advisory 
Committee, including LCJ law firm members Baker Wotring, Ballard Spahr, Beveridge & Diamond, Blank 
Rome, Covington & Burling, Dechert, Kean Miller, Kuchler Polk Weiner, Morgan Lewis, Philips Lytle, 
Shook Hardy & Bacon, and Tucker Ellis; LCJ sister organizations FDCC and IADC; the U.S. Chamber 
Institute for Legal Reform; and LCJ corporate members GSK, Ford, Bayer, and State Farm.  You can view 
these and all the other comment letters submitted to the Advisory Committee here and get more 
detailed information about LCJ’s efforts to clarify expert evidence standards at this link:  
https://www.lfcj.com/clarify-expert-evidence-standards.html.  
 
Civil Rules Advisory Committee Activity 
 
Rules4MDLs 
 
Interlocutory Appeal 
 
Unfortunately, the Committee decided not to proceed with rulemaking on a new pathway to 
interlocutory review in MDL cases. Judge Dow, who chairs the Advisory Committee (and who will be 
speaking and taking your questions at LCJ’s December 8 Membership Meeting), explained that, although 
the Committee listened to defense-side mass tort lawyers about the need for more appellate review, no 
MDL or appellate judges think there is an urgent need for a new rule. The Committee was concerned 
that “a cure would be worse than the disease” because more appeals would cause delay, complicate the 
coordination with state cases, and cause uncertainty about role of district courts. Judge Dow had a 
message to proponents of a new rule: Try the existing mechanisms as best you can, and if you can come 
up with empirical evidence that they’re not working, then the Committee might be open to re-opening 
this topic.  
 
Initial Census 
 
The MDL Subcommittee continues to track the “initial census” efforts underway in four MDL actions. 
Judge Dow described these as “a cooperative venture between both sides,” and may be developing as a 
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“best practice” rather than the basis for any rule amendments, but the Committee is still monitoring and 
is open to considering a rule amendment if one would be beneficial. 
 
Settlement Rule 
 
The MDL Subcommittee is stepping up its examination of a possible settlement rule modeled on Rule 23 
that would provide judicial power to oversee MDL settlements. The concern, raised chiefly by 
academics, is that some plaintiffs appear to need protection in a similar way to absent class members in 
class actions. The Subcommittee will hold a conference on this topic in the next couple of months. 
 
You can read more about LCJ’s Rules4MDLs work at www.rules4MDLs.com . 
 
“Emergency Rules” 
 
The Committee is considering promulgate “emergency rules” and may publish a draft rule amendment 
for public comment next summer. The Committee’s CARES Act Subcommittee thinks the FRCP have 
functioned well in the current pandemic, but that changes to Rule 4 (service of process) and Rule 6 
(computing deadlines for motions) may be warranted.  
 
Privilege Log Reforms 
 
At LCJ’s request, the Committee decided to look into the idea of amending rules 26 and 45 concerning 
privilege logs. The discussion included a “thank you” not only to LCJ but also to Jonathan Redgrave for 
his “helpful” letter in support of LCJ’s proposal.  You can review LCJ’s comment regarding privilege log 
reforms at this link:  https://www.lfcj.com/uploads/1/1/2/0/112061707/lcj_rule_suggestion_-
_privilege_logs.pdf.   
 
Sealing Court Records 
 
The Committee reviewed a proposal submitted by Professor Eugene Volokh (UCLA), the Reporters 
Committee for Freedom of the Press, and the Electronic Frontier Foundation, which recommends a new 
rule (5.3) to govern the process and findings required before information can be sealed by courts. Under 
the proposal, all information in court proceedings would be presumed open and accessible, so sealing 
information would require particularized findings by the trial court. Additionally, it would establish a 
default that all sealed documents would be deemed unsealed 60 days after disposition of the case 
unless renewed.  
 
LCJ’s Amicus Program:  Fighting for Procedural Fairness 

 
Lawyers for Civil Justice submitted a brief as amicus curiae in the case of Attorney General Maura Healey 
v. Facebook, Inc., currently pending on Direct Appellate Review in the Supreme Judicial Court of 
Massachusetts.  Facebook’s appeal raises the proper scope and application of the Massachusetts 
attorney-client and attorney work product privileges, when invoked in response to the state Attorney 
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General’s Civil Investigative Demand.  The Suffolk County Superior Court denied Facebook’s claims of 
privilege, ordering Facebook to produce materials created as part of its internal, attorney-led App 
Developer Investigation initiated in response to the highly public news of Facebook user data 
misappropriation by Cambridge Analytica. 
 
On behalf of LCJ, Campbell Conroy & O’Neil argued that information and material resulting from 
Facebook’s full-scale, attorney-driven, retrospective investigation fall squarely within the scope of the 
work product doctrine.  That protection is lessened neither by Facebook’s separate ongoing 
commitment to conduct routine monitoring and enforcement over the Facebook Platform, nor by the 
investigation’s dual purpose in benefitting Facebook’s business interests.  As argued by LCJ, a contrary 
holding would erode the attorney-client relationship and work to the detriment of sound business 
practices that should encourage internal investigations.  The Supreme Judicial Court will hear argument 
from the parties in early December.   
 
LCJ’s amicus program is integral to our mission because judicial interpretations can dramatically change 
a rule’s effectiveness. As amicus curiae, LCJ employs its deep experience and unique perspective to help 
ensure sensible interpretations of civil rules. The below cases are representative of LCJ’s amicus 
program.  
 
If you would like for LCJ to consider a request for amicus support, please complete this form and email it 
to LCJ's Executive Director Andrea Looney.   Read more about the LCJ amicus program at this link:  
https://www.lfcj.com/amicus-briefs.html.  
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