Floodgates Not Gatekeeping:

How FRE 702 Confinues fo be Misunderstood By Courts

Over the last 20 years mlsundemondmgs about how Ru\e 702 was intended to function have only grown as the courts have
ture from the Rule’s infended approach for evaluating the
often bear lttle fo the analytical process outiined in

admissibility of opinion festimony. Todoy
the Rule and described by the Advisory Commmee s Note.

The patterns exhibited include:

Ignoring the sponsor’s Deferring to the jury Allowing presentation of
burden of that the ancillary opinions without
admi court must decide subjecting them to scrutiny.

Below are several nofable examples where these departures from the analyfical approach directed by Rule 702 and the
‘Committee Note create confusion about the admissibility standard, undermine the goal of uniformity, and expose juries to
the misleading influence of unreliable opinion testimony.

Unless these patterns are displaced with a new amendment, courts can be expected fo confinue addressing the admissibility
of opinion testimony in ways that depart from the infent of Rule 702.

Example
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Misapplication of Rule
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the Ruies Ihat expert testimony is
admissible.”
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Proposed Remedy

Courts need direction that Rule 702
does not incorporale a presumption
of admissibility or otherwise prefer

perfines are mef by
@ preponderance of the evidence.”
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opinion tesfimony, but instead requires
the sponsor 1o fulfl the burden of
production.
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Cir. 2008)

Rlejection of exper! tesfimony
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a preponderance of he evidence.”
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the sponsor fo fulfil the burden of
production.

In ke Zyprexa
Prod. Liab.

“Since 'Rule 702 embodies
liberal standard of admissibilty for
expert opinions.’ the assumption
the court starts with is ihat @ well-
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such questions affect the weight | of an opinion or ofherwise if._.the festimonys | affer the court inifially defermines that
Alvarez v. State | to be assigned fo that opinion based on sufficient facts or datal ) the proponent has met the burden of
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(5th Cir. 2019)

Advisory Committee Note fo 2000
Amendments to Rule 702: “The amendment
mokes clear that the sufficiency of the basis of
an expert's fesfimony is fo be decided under
Rule 702.

the evidence ihat expert meets the
standard of odmissibilty.

Patenaude v.

“More fundamentally, each of

and itis wellseffied that the
factual basis for an expert opinion

Rule 702(b): “A witness who is quaiified as
an exper! by knowledge. skil, experience,
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of an opinion or ofherwise if...the tesfimony is
based on sufficient facts or datal )

Courts need additional guidance that
an expert's faclual basis only becomes
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the proponent has met he burden of

Dlcks sporting | generaly goes fo weight. not establishing by @ preponderance of
(BSC 201y | oomissibiity Advisory Committee Note o 2000 the evidence that expert meefs the
o Amendments fo Rule 702: “The amendment | standard of admissibity.
makes clear that the suficiency of the basis of
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an expert's testimony is fo be decided under
Rule 702."
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Service Inc. v. KC
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opinion rather than ifs admissibity
and should be left for the jury's
consideration.”

based on sufficient facts or datal )

Advisory Committee Note to 2000
Amendments to Rule 702 “The amendment

the proponent has met the burden of
establishing by a preponderance of
the evidence that expert meets the
standard of admissibily.

2019) makes clear that the sufficiency of fhe basis of
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Amendments to Rule 702 “The amendment
makes clear fhat the sufficiency of the bass of
an expert's tesfimony is to be decided under
Rule 702."

standard of admissibily.

Murphy-Sims v.
Owners Ins. Co.
(D. Colo. 2018)

“Concermns surounding the proper
the

typically go to the weight and not
admissibiity[]"

Rule mz(a)v Ainess Wi £ ciolicd o3 Courts need addiional guidance that
an exp: il experience, an expert’s appiication of methodology
e S B e || (B as s S e

ofan opinion o othenvise . the experthas | crediblfy mater o he lury o decide
reliably applied the to r the court

the facts of the case.”

e e T o
estabisting by a preponderance of

he evidence fhat experf meefs the
Sanciors of acmsoty

AmGuard Ins. Co.
v. Lone Star Legal

“[Olbjections [that the expert
could not link her experienced-
based methodology o her
conclusions] are befter left for
055 examination, nof a bass for

Rule 702(d): “A witness who is quaiified as
an expert by knowledge. skil, experience.
fraining, or education may testify in the form
of an opinion or otherwise if.. the expert has
reliobly applied the principles and methods fo

Courts need addiional guidance that
an expert’s appiication of methodology
fo the facts atissue only becomes a
credibility matter for the jury fo decide
affer the court inifially defermines that

° cr
Ald e | exciusion the facts of the case.” the proponent has met the burden of
) estabishing by a preponderance of
the evidence that expert meets the
standrd of admissibifly.
A police offcerfesffyingasan | Advisory Committee Nofe o 2000 Courts shouid be alerted that they must
xpertin “accident invesfigafion” | Amendments fo Rule 702: “The fral judge mornitor opinion tesfimony o preclude
who did not reconstruct the crash | in all cases of testimony and
Pugav.RX | S6GUeNCe orinspect the subject | must fid that i i propery grounded welk-
oo | tnuck was nonetheess alowe: reasoned, and not speculafive before it can

(5th

caused because the fruck driver
iving e

faully evasive maneuver.

be admitted.”

Lombardo v. St
Lovis City (E.D.
Mo. 2019)

Alowing opinion festimony thot
the “main cause of
‘was forcible restraint-induce
asphysia despite expert's inability
1o “specify where the Defendant
Officers exerted pressure” or
101Ul out the decedent's
“admittedly significant
cardiovascular disease or noted
chronic methamphetomine

el]”

Advisory Committee Note fo 2000
Amendments to Rule 702: “The frial judge

in all cases of profiered expert festimony
must find that it s properly grounded, well-
reasoned, and not speculafive before it can
be admitted.”

Courts should be alerted that they must
monitor opinion festimony to preciude
overstatement and overreaching.
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